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STATEMENT OF ORDER BEING 
APPEALLED FROM AND RELIEF BEING SOUGHT 

 
Presently pending before this Court is an Appeal brought by Ralph 

and Donna Stenman from an “Opinion and Order of Partial Summary 

Judgment”, dated November 29th, 2012, which became a final order on 

March 17th 2014 (Appendix B).  The case arose because Plaintiff Detroit 

Edison installed equipment on the Stenmans’ home which they believe was 

not authorized by any law and which endangered their health and their 

privacy. 

When pleas to Plaintiff to remove the objectionable equipment 

proved fruitless, Defendants felt compelled to resort to self help to remedy 

the situation. Plaintiff then sued the Stenmans seeking an injunction and 

declaratory judgment and unspecified monetary damages.  At the motion 

hearing the Stenmans presented preliminary evidence to support both their 

privacy argument and their health argument.  Nevertheless the circuit court 

judge granted an order of partial summary judgment.  Defendants believe 

that such summary judgment could not possibly be warranted when there 

were clearly material facts in controversy. 

Defendants now seek to have that summary judgment reversed and 

the case remanded back to circuit court for a trial on the evidence. 
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                                            STATEMENT OF FACTS 
 

 Introduction. Pending before this Court is an Appeal of right brought, in 

proper person, by Defendants/Appellants Ralph Stenman and Donna Stenman 

(hereinafter “Defendants” or “Appellants”) from a November 29, 2012 Opinion and 

Order (Appendix A) by Oakland Circuit Court Judge Rudy J. Nichols granting partial 

summary disposition to Plaintiff/Appellee the Detroit Edison Company (hereinafter 

“Plaintiff” or “Appellee”).  We will refer to Plaintiff by this name as it was the legal name 

at time suit was brought in the court below, although the legal name has since been 

changed to DTE Electric. 

 The case is now ripe for appeal inasmuch as a final order by stipulation has been 

entered, on March 14th, 2014. In the stipulated final order Plaintiff has waived any claim 

to damages and has agreed to dismissal with prejudice for any further claims. The 

partial summary judgment has now become the final order of the court below. 

Defendants have stipulated to this final Order to open the way for an appeal of the 

Partial Summary Judgment , 

 The Order provided declaratory and injunctive relief and the essence of it was 

that Appellants must allow Plaintiff to enter upon their property for the purpose of 

installing any “meter” or “other equipment” the utilitychooses to install, including the 

disputed “AMI meter” a.k.a. “smart meter”, and must not remove or in any way tamper 

with such equipment. 

 There had been decades in which Defendants took electrical service from 

Plaintiff without there being any dispute whatsoever about Plaintiff‟s access to its meter 

on Defendants‟ property or any allegation by the utility that Defendants had in any way 
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tampered with that meter or prevented free access to its meter readers or other 

employees.   

This situation changed, within the last three years, only because Plaintiff 

installed upon several hundred thousand homes, including Defendants‟ home, 

controversial devices, variously described by Plaintiff as “smart meters”, “advanced 

meters” or “AMI meters”.  The term “AMI” stands for advanced metering interface. 

Defendants are calling these devices “controversial” because nine cities had 

complained about the devices1  to the Michigan Public Service Commission (MPSC) as of 

January 2012, causing that agency to open docket U-17000 to solicit responses from the 

public, from utilities and from their own staff.  By June of 2012 the utilities had 

responded and staff had issued a report generally favorable to smart devices, and over 

400 utility customers had filed written comments that may be read on the agency‟s 

official docket and are summarized in the staff report.  All but a few of these public 

comments were unfavorable and most of them indicated they would not allow a “smart 

meter” to be installed on their home.  

Plaintiff‟s position apparently is that it needed no regulatory permission to install 

these devices because long standing regulations and tariffs allow it to install a meter on 

customer premises and because the choice of what kind of meter is a “management 

prerogative”.  Plaintiff had so argued before the MPSC in the U-17053 opt-out case 

(Appendix C, Reply Brief of DTE, page 7, lines 15-17) as follows: 

                                                 
1 Defendants prefer the term “devices” rather than “meters” because they do so 

much more than simply meter electricity used, and because the other functions they 
perform fall well outside the definition of “meter” that is to be found in the statute or 
the MPSC regulation as will be later developed in this brief. 
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“Perhaps, equally important is the fact that the Commission does 
not possess the statutory authority to invade the managerial province of 
the utility and force the utility to provide a specific meter option for its 
customers.” 

 
That argument was accepted by the Commission in its decision  (Appendix D, page 18, 

lines 7-11) in that case, as follows: 
 

 “As has been noted repeatedly in the various AMI-related 
proceedings, while the Commission may not encroach on the managerial 
decision to commence the AMI program and to select the equipment 
attendant thereto, it will continue to protect the interests of ratepayers 
through review of the expenditures associated with the program for 
reasonableness and prudence.” 

 
Defendants will argue that a necessary element in Plaintiff‟s suit was not 

established in that there was no assertion of the proposition that the utility had the right 

to install any kind of equipment that it might choose under the “management province” 

doctrine. Similarly there was no assertion that the devices conformed to the legal 

definition of “meter”, or that they were authorized or mandated by any federal or state 

law, or that they are necessary to the safe delivery of electrical power to customers. The 

Complaint below merely assumes that the devices are lawful “meters” and that Plaintiff 

therefore had a right to install them on customer ‟s property. Further, Plaintiff never 

addressed these issues in his subsequent motions or briefs. 

Defendants‟ position is that the compulsory installation of these devices on 

customer homes, in the face of explicit customer resistance, and in the absence of any 

regulation or statute authorizing them, or any claim of necessity for their installation, 

amounts to trespass.   

By forcibly installing this device, in the face of opposition by hundreds of 

customers and a number of city governments, Plaintiff created the present dispute and 

forced Defendants to take action to defend their property, their health and their privacy.  
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Appellants had first formally protested that Plaintiff‟s installation was unlawful in 

a letter dated March 27th ,  2012, reproduced as an exhibit by Plaintiff (Complaint, 

Exhibit 2).  This letter was labeled “Affidavit, Notice and Demand for Removal of all 

Smart Meters, Radiation Emitting and Surveillance Devices”. While the captioning of 

the document to include the word “Affidavit” is now conceded to have been incorrect, 

the document was, nonetheless, a notice and a demand for removal of a device 

Defendants maintained had been installed illegally.  In particular item (11) of that 

document contains the following language: 

“DTE Energy may claim a historical easement (right of access) to 
connect an analog meter to the electrical service of the above address for 
the purpose of recording and billing total electrical usage once per month.  
DTE Energy DOES NOT have easement to monitor activities and events 
INSIDE THE HOME, and does not have easement to transmit 
electromagnetic radiation FROM, ON, IN AND THROUGH THE ABOVE 
PROPERTY, and affected parties have not knowingly or willingly granted 
or permitted any such easement or access and, if any such permission is 
presumed or claimed, all such permission is hereby rescinded and denied.  
DTE Energy is therefore in violation of its easement as of this notice and 
has no right, authority, privilege or consent to place or operate a “Smart 
Meter” or any radiation emitting or monitoring device on our property 
and/or place of occupancy, and all such devices must be removed 
immediately from our property.” 
 
When Appellants protested that Plaintiff had no actual authority to install a 

device of this type and further complained to Plaintiff of privacy concerns and actual 

damaging health effects experienced by one of Appellants, and demanded removal of the 

offending equipment, Plaintiff refused to provide any relief.2   Appellants then resorted 

to self help, purchasing a certified analog meter on their own to replace the offending 

device, which they intended as a temporary solution only, until such time as the utility 

                                                 
2  See Detroit Edison letter to Defendants dated April 10th 2010, reproduced as Appendix 
E 
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would replace their meter with a traditional analog meter of its own design and 

specifications.   

Plaintiff at no time communicated to Defendants that it wished to have company 

employees re-enter the property in order that they might replace the analog meter 

Defendants had installed with an analog meter of the company‟s own design and 

specifications, such as Plaintiff had earlier removed from Defendants‟ home. Instead 

Plaintiff communicated to them its intention to re-enter their property for the purpose 

of re-installing the disputed “AMI meter”, a.k.a. “smart meter”. Appellants then found it 

necessary to inform Plaintiff that it‟s employees would be permitted on the property and 

given access to the meter only under supervised conditions. Plaintiff, rather than re-

install a lawful  analog meter of its own design and specifications, then began this 

lawsuit. Through this lawsuit Plaintiff seeks to force the installation of a device nowhere 

authorized by any statute. There is, in fact, no federal or state law mandating these 

“meters” for utility customers.  One will not find in Plaintiff‟s Complaint below, or in his 

“Motion for Partial Summary Judgment” any assertion that the device he calls a “smart 

meter” is even authorized by law, let alone mandated by law. 

The meter Defendants installed remains on the home to this day and its readings 

have been used by Plaintiff to bill Defendants for service. Plaintiff has, apparently, not 

sought enforcement of the Partial Summary Judgment because that judgment was and 

is under appeal. 

Plaintiff‟s argument in the proceeding below is that it has full authority to install 

any meter, including the disputed “AMI meter”, or any “other equipment” under its 

tariff and under MPSC regulations (Complaint, article 16 and Plaintiff‟s Exhibit 5, 

section C5.4). Plaintiff further argues that “…the customer … shall not permit any 
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person except an authorized Company representative to break any seals upon, or do any 

work on any meter or other apparatus located on the customer‟s premises” (Complaint, 

article 18 and Plaintiff‟s Exhibit 5, section C5.3). 

In the proceeding below Plaintiff neglects to provide, in either his Complaint or in 

his “Motion for Partial Summary Disposition” the statutory definition for the term 

“meter” or the definition of “meter” in MPSC regulations, or a definition (if any) from 

the tariff, or any assertion that the “smart meter” would qualify under any of these 

lawful definitions of ”meter”. Defendants provide with this brief the definition, based on 

Rule 460.3102 (“Rule 102”) from an MPSC regulation titled “Technical Standards for 

Electrical Service”3  Plaintiff also neglects to specify what might be encompassed by 

“other equipment”, leaving the impression that the utility might install any equipment 

whatsoever in its sole discretion. 

 Appellant‟s argument in the proceeding below, in direct rebuttal to Plaintiff‟s 

claim under the law, was that the AMI device does not conform to the definition of 

“meter” under any of the authorities cited and that Plaintiff is making a vague and over 

broad claim with respect to “other equipment” (Answer, article 18) 

Do these issues matter?  Appellants would hope that the judges on this case 

would ask themselves if they would have a dispute if the utility showed up one day at 

their homes and announced that they had come to install a video surveillance camera 

covering activities in the backyard and a highly sensitive microphone located within the 

electric “meter” to record conversations between family members in and around the 

home?  Would existing law or MPSC regulations authorize the microphone just because 

it is contained within a device the utility calls a “meter” and that plugs into a meter 

                                                 
3 See excerpt, page 1 of “Technical Standards for Electrical Service, Appendix M 
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socket?  Would the video camera covering the backyard, mounted under the eaves of the 

home, be authorized under “other apparatus of the Company” that MPSC regulations 

say may not be tampered with or removed?  And what if one of these devices contained 

something that immediately began to cost some family members their health or their 

ability to sleep at night, or disruption of health implants, or medical equipment 

implemented for the health and safety of its occupants?  And what if all appeals to the 

utility concerning these matters fell on deaf ears?  Would the honorable judges of this 

court not, at some point, interpose their rights as owners of the subject property as 

against the utility‟s claims?  Would they  not, after exhausting pleas to the utility, and 

encountering indifference and a refusal to act by the MPSC, take it upon themselves to 

remove the offending devices, so obviously not a necessary component of delivering 

regulated electrical service to a home? 

Appellants assert that “meters” installed by a regulated public utility on customer 

property must perform only the functions that those meters are authorized by law to 

perform.  Beyond that, the term “other apparatus of the Company located on the 

customer‟s premises” must be construed to mean only equipment that is reasonably 

necessary to the provision of regulated electrical service to the utility customer. For the 

utility to argue otherwise would be to assert that it may install any equipment 

whatsoever on a customer‟s property, clearly not a tenable proposition. 

 Procedural History.  This action was commenced in Oakland Circuit Court on 

August 17th, 2012 by Detroit Edison with a Complaint that sought the declaratory relief 

and injunctive relief that is at issue in the present appeal, as well as unspecified damages 

exceeding $25,000. Defendants filed an Answer on September 18th, 2012, then, on 

September 24th, filed an amended Answer, including both a direct rebuttal to Plaintiff‟s 
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claim, two affirmative defenses and a counter-claim for injunctive relief and declaratory 

judgment. Plaintiff submitted a “Motion for Partial Summary Disposition” on October 

4th , with a response by Defendants on November 7th .  On November 28th the Circuit 

Court heard the motion, issuing an “Opinion and Order Granting Plaintiff‟s Motion for 

Summary Disposition”. 

 On February 1st, 2013 the trial court issued a stay of the foregoing order and of all 

proceedings in the case, pending a decision by the MPSC concerning Detroit Edison‟s 

proposed smart meter „opt-out‟ proposal and proposed opt-out fees.  On May 15th, 2013 

the MPSC issued its decision essentially approving Edison‟s opt-out plan, with some 

minor modifications. 

 On May 23r d, 2013 Defendants filed with this Court a “Delayed Application for 

Leave to Appeal” the partial summary judgment that had been entered on November 

28th , 2012.   
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On June 17th, 2013 Plaintiff made its “Motion to Vacate Order Granting Partial 

Stay of Proceedings”, arguing that, since the MPSC had approved an opt-out plan on 

May 15th, the purpose of the stay had been fulfilled.  Defendants at this time retained 

attorney Dale Cubit as counsel and, on July 8th, 2013, submitted their amended 

“Answer to Motion to Vacate Stay”, arguing that the purpose of the stay had not been 

fulfilled because the MPSC had considered only the question of opt-out rates, and had 

yet to deal with any of the issues in the present case.  Also the argument was made that 

the MPSC decision was the subject of two appeals, with a reasonable probability of 

success since the decision suffered the same failure to build a proper evidentiary record 

that had caused this Court to reverse two other recent MPSC decisions concerning smart 

meters.  

Defendants at this time had an application for interlocutory appeal pending that, 

among other things, called into question the circuit court‟s original determination that 

the affidavit of Dr. Donald Hillman was not competent evidence to defeat the motion for 

summary judgment.  

Defendants, in their answer to the motion, relied in part upon MCR 7.205(E)(3) 

where it is stated in part, “Where the trial court makes a decision on the admissibility of 

evidence and the prosecutor or the defendant files an interlocutory application for leave 

to appeal seeking to reverse that decision, the trial court shall stay proceedings pending 

resolution of the application in the Court of Appeals, unless the trial court makes 

findings that the evidence is clearly cumulative or that an appeal is frivolous because 

legal precedent is clearly against the party‟s position.” 

 Defendants also submitted at this time substantial additional evidence including 

affidavits and photographs of two homes near their own where Detroit Edison had 
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chosen to replace smart meters with analog meters, a consideration not given to 

Defendants.  These were offered both to show discriminatory treatment of customers 

and also to cast doubt on any argument Edison might make that there was any urgency 

about lifting the stay. 

 The stay was, nevertheless, lifted at a hearing on July 10th, 2013, while the 

interlocutory appeal was still pending. 

 On September 10th, in response to an emergency motion, this court issued a 

decision stating, “The delayed application for leave to appeal is DENIED for failure  

to persuade the Court of the need for immediate appellate review”.  

 At this time the circuit court case was still open with respect to Plaintiff‟s original 

complaint seeking money damages.  After several months of no further prosecution by 

Plaintiff, the case was closed by stipulation of the parties, opening the way for this 

appeal by right. 

Background.  Plaintiff is currently in the process of installing hundreds of 

thousands of new electric “meters” variously described as “smart meters”, “advanced 

meters” or “AMI meters” at customer residences and places of business throughout its 

service territory in southeastern Michigan.  The term “AMI” stands for “advanced 

metering infrastructure”. The company has announced that, when complete, some 2.6 

million of these devices will have been installed. The new devices are designed to replace 

the traditional analog meters familiar to most customers for decades.  The devices will 

perform a metering function for billing purposes and transmit those readings to the 

company by radio transmission at frequent intervals, eliminating the need for manual 

meter reading. The signals are said by the company to be at all times encrypted for data 

security. The devices are also designed to perform a variety of other functions that the 



 11 

company has asserted will help it to deliver more reliable electric service.  For example, 

an AMI device can alert the company on a real time basis that power is out to a 

customer. The company also states that AMI meters can allow electric customers to 

benefit from off-peak pricing and thereby encourage customers, through financial 

incentives, to use electricity for non urgent activities when the demands on the utility 

are at their lowest. The company anticipates that this will place less pressure on electric 

utilities to expand their generating capacities and, instead, will allow them to make 

more efficient use of their present capacities. 

It should be noted that most of the above is “aspirational” in the words of this 

Court when it remanded the U-15768 case back to MPSC. Plaintiff has yet to submit 

hard evidence from any long term pilot study to back up these claims. 

Another feature that is designed into AMI meters is the ability to act as a gateway 

for communications between the utility and particular appliances in the customer‟s 

home that are designed to be “smart appliances”.  Detroit Edison has generally 

maintained that these gateway features will only be in effect for customers who have 

purchased smart appliances and have volunteered to participate in special programs, 

giving the company the ability to turn off particular appliances in homes to reduce their 

load during peak load hours. But Whirlpool has announced that all the appliances it 

makes, beginning in 2014, will be smart appliances capable of communicating with 

smart meters. This raises the issue of whether homeowners will soon have any choice 

but to fill their homes with smart appliances as the old ones wear out. 

The frequency with which electric usage is being sampled has also raised 

concerns among privacy experts.  Many of these experts have published papers stating 

that where total electricity being consumed in a home or business is measured in very 
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fine time intervals, say once every minute, for example, it becomes possible to determine 

from the resulting data what electrical devices are being operated at any given moment.  

This would be possible even where the homeowner has not purchased any smart 

appliances or signed up for any voluntary programs. It becomes possible to distinguish, 

for example, between a washing machine running vs. a tv set vs. a computer, since each 

of these appliances has a unique “signature”. The end result is that even customers who 

do not sign up for any special programs may have their daily habits monitored, revealing 

much information about their lifestyles. 

The National Institute for Science and Technology (N.I.S.T.), a part of the U.S. 

Department of Commerce, established a task force to study the privacy implications of 

the new technology.  In August of 2010 this task force issued N.I.S.T . Report No. 7628, 

titled “Guidelines for Smart Grid Cyber Security: Vol. 2, Privacy and the Smart Grid”.  In 

this report there is detailed discussion of the signatures of particular appliances and 

how a complete pattern of a customer‟s daily habits could be derived from the new data 

a smart meter produces.  The report explains in some detail the dangers to home privacy 

the new technology will bring and makes some specific recommendations (Appendix F) 

that utility customers should be able to make informed decisions about how much 

privacy they might be willing to give up in exchange for other benefits of the new meters. 

Plaintiff is alleging many benefits from “smart meters” that Defendants assert 

might be attained through less intrusive technology. For example there are automatic 

meter reading systems called AMR systems that are in use by some utilities that also 

eliminate the need for meter readers.  These systems typically involve an electric meter 

transmitting a radio signal only when interrogated by a drive by utility vehicle.  Radio 

traffic is minimized (as are health effects) in such a system and there is no detailed 
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monitoring of hour-by-hour details of electric usage within the home. For a second 

example a time-of-use pricing plan could be implemented with dual register analog 

(electro-mechanical) meters, without collecting a vast amount of data about activities 

within the home and organizing such data in a database for possible later sale to third 

parties. 

Another feature of “smart meters” is that they  can be remotely upgraded (much 

like a smart phone downloading a new application).  This is actually one of the features 

of the smart meters that makes them so objectionable to many customers, i.e. the utility 

customer could be lulled into some sense of security by utility company, believing that 

the meters cannot see all the details of electrical activity inside the home, but that could 

all change at any time without notice to the customer or any need to get new consent 

from the customer for the new application being downloaded to his meter. 

Another concern of opponents of “smart meters” is that the radio signals given 

off, in the microwave frequency range, as noted in peer-reviewed studies, are widely 

believed by health experts to be immediately harmful to electro-sensitive individuals 

and likely carcinogenic in the long run to the entire population.   At the insistence of 

nine city governments, the MPSC had its staff do some research on health effects.  The 

staff report concludes that  “the health risk from installation and operation of metering 

systems using radio transmitters is insignificant”.  That staff report is one of the most 

questionable MPSC undertakings to date because only data published by sources 

friendly to the utility industry were ever considered, and a much greater volume of 

data by scientists and medical people all over the world were not considered.  

Moreover the MPSC is not an agency empowered to rule by staff report.  They are 



 14 

required to conduct evidentiary hearings before issuing orders that effect the general 

public.  They have never conducted any evidentiary hearing on health effects. 

 
 
 

ARGUMENT: 
 
I. THE TRIAL COURT ERRED WHEN IT GRANTED PARTIAL  
 SUMMARY DISPOSITION TO DETROIT EDISON. 
 
 Standard of Review.   The Court employs de novo review of decisions 

regarding summary disposition under MCR.116(C (10). A motion under MCR 

2.116(C)(10) tests the factual sufficiency of the complaint. “In evaluating a motion for 

summary disposition brought under this subsection, a trial court considers affidavits, 

pleadings, depositions, admissions, and other evidence submitted by the parties, MCR 

2.116(G)(5), in the light most favorable to the party opposing the motion. Where the 

proffered evidence fails to establish a genuine issue regarding any material fact, the 

moving party is entitled to judgment as a matter of law.” Maiden v. Rozwood, 461 Mich 

109, 120 (1999).   

There are these further requirements for a subrule (C )(10)summary judgment 

motion set forth under subrule (G )(4):  

(a) “A motion under subrule (C)(10) must specifically identify the issues as to 

which the moving party believes there is no genuine issue as to any material 

fact.” 

(b) “When a motion under subrule (C)(10) is made and supported as provided in 

this rule, an adverse party may not rest upon the mere allegations or denials of 

his or her pleading, but must, by affidavits or as otherwise provided in this rule, 

set forth specific facts showing that there is a genuine issue for trial. If the 
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adverse party does not so respond, judgment, if appropriate, shall be entered 

against him or her.” 

The requirement under (b) (supra) is further stated by this Court as “Where the 

burden of proof at trial on a dispositive issue rests on a nonmoving party, the 

nonmoving party may not rely on mere allegations or denials in pleadings, but must go 

beyond the pleadings to set forth specific facts showing that a genuine issue of material 

fact exists.” Quinto v. Cross & Peters Co, 451 Mich 358, 362-363 (1996).”  

 Plaintiff’s Claim and Appellants Direct Rebuttal.  The pleadings for and 

against summary judgment in the proceeding below, involve an all-encompassing claim 

by Plaintiff that any equipment the company installs upon a utility customer‟s property 

is lawful  (because of the terms of the tariff and MPSC regulations) and may not be 

removed or tampered with.   (Plaintiff‟s Complaint, Counts 16 and 18 and Plaintiff‟s 

Motion for Partial Summary Judgment, Counts 14 and 16).  Significantly, no claim is 

ever made by Plaintiff in the proceeding below (in the Complaint, in the Motion or in the 

Motion hearing) that MPSC ever specifically authorized the smart meter device that is 

the object of this dispute. 

While there might be an initial presumption that a regulated public utility is 

installing lawful equipment, it is a rebuttable presumption. The presumption is 

overcome once Defendants point out that an attribute of the device that was admitted 

by Plaintiff is in conflict with the lawful definition of “meter” that is in the MPSC 

promulgated rule4 , regulations and statutes. The definition does not encompass putting 

a radio-transmitting device on the property of a non consenting customer. This is an 

                                                 
4 See excerpt, page 1 of “Technical Standards for Electrical Service, Appendix M 
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issue of law and the only preliminary evidence needed was an admission by Plaintiff that 

the device had a radio-transmitting feature.  

Plaintiff supplied that initial evidence, first on page 3 of Exhibit 1 of his 

Complaint.  This is a Detroit Edison document designed to explain smart meters to their 

customers.  Under Questions and Answers there appears the following: 

“Q. Are there any health hazards associated with the 
new technology? 

A. The equipment operates at a low power radio 
frequency, comparable to a cordless telephone.  All 
equipment operates in compliance with state and federal 
communication standards.” (emphasis added) 

 
Plaintiff then supplies that evidence again in Exhibit 1 of his Motion for Partial 

Summary Judgment where the MPSC accepts a report of its own staff, on page 3 of the 

MPSC Order stating as follows: 

“The Staff also reported that, „after careful review of 
the available literature and studies, the Staff has determined 
that the health risk from the installation and operation of 
metering systems using radio transmitters is insignificant‟ 
”(emphasis added) 
 

What is important about these two quotes is not the bland assurances of a private 

company and its regulators that the new technology is safe.  What is important is that 

both the company and the MPSC are admitting that the new technology does involve 

radio transmissions, a feature NOT in the established legal definition of “meter”. 

Once the presumption is overcome by Plaintiff‟s own admissions and exhibits, 

the burden is then properly on Plaintiff to make his case, i.e. to demonstrate that the 

device in question was one authorized by some law or duly promulgated regulation of 

the Commission charged with regulating such matters.  In the absence of such a prima 
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facie case there was no burden on Appellants to prove that Plaintiff did not have 

authority to install smart meters. 

 

 

Appellants argue that, to be entitled to a summary judgment, the burden is on 

Plaintiff to show that all the necessary elements of his claim have been alleged, 

preliminary evidence offered where appropriate and that there are no facts in 

controversy that would challenge any of these necessary elements. 

The Plaintiff‟s claim is best expressed by his “Complaint” (Count 16) and by his 

Motion for Partial Summary Judgment” (count 14), where language from tariff sheet 

C5.4, in his own Exhibit 4 of the Motion, is paraphrased by Plaintiff as follows: 

“In pertinent part, as a condition of taking service, all Detroit Edison 
customers, including the Defendants, must allow authorized employees 
and agents of Detroit Edison to access the customer's premises at all 
reasonable hours to install, turn on, disconnect, inspect, read, repair or 
remove its meters and other company property” (emphasis added).   
 
A similar point is also made in above Complaint (Count 18) and in the Motion 

(count 16), where Plaintiff paraphrases language from tariff sheet C5.3 from Exhibit  4 

as follows:  

“The tariff further provides the customer shall be responsible for the safe-
keeping of Detroit Edison‟s property, including the meter, and shall not 
permit any person except an authorized Company representative to break 
any seals upon, or do any work on, any meter or other apparatus of the 
Company located on the customer‟s premises.”  

  
The direct rebuttal made by Appellants in the proceeding below is that the AMI 

meter is NOT a device covered by the definition of “meter” in any authority cited by 

Plaintiff.  (“Answer to Complaint”, Argument as to Count I.) 
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“Plaintiff has made no prima facie showing that he installed lawful 
equipment upon Defendants‟ property.  Plaintiff fails to reference the 
correct tariff, MPSC No. 9, which actually governed the relationship 
between Plaintiff and its customers at the time of the events that are the 
basis of his Complaint.  Plaintiff has made no showing that either tariff No. 
9 or the current tariff No. 10 actually provides any authority for the 
installation of Plaintiff‟s “smart meters”, or that either tariff provides 
authority for the installation of a radio transmitting surveillance device.”  
 
 Appellants focused on the definition of meter in the court below because all of 

Plaintiff‟s explicitly stated claims were based on the notion that the “smart meter” is a 

meter in fact and that the tariff therefore gave them the right to install it.  Alternatively, 

Plaintiff appears to be making the claim that it doesn‟t matter if the new device qualifies 

under meter provisions because the regulation and tariff also refer to “other 

equipment”. 

 Actually, when one considers the far reaching implications of what is being 

claimed by Plaintiff‟s trial counsel it is clear that his client has made such a sweeping 

claim that his position cannot stand.  Plaintiff‟s counsel does not appear to think it 

makes any difference what apparatus his client may have installed on a utility 

customer‟s property, or whether a meter or “other equipment” has been installed where 

the utility had no lawful basis for such installation.  

If this position be accepted as true, then there is no limit whatsoever to the nature 

of equipment Plaintiff might choose to install on the property of utility customers, who 

would then be prevented from taking any action to remove the equipment, however 

odious it might be, or regardless of any dangers whatever that such equipment might 

pose. 

 Appellants argue that the term “other apparatus of the Company” cannot be 

infinitely elastic but must be construed in such a way as to limit it to equipment that is 
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necessary to the delivery of electricity to the home or business.  Therefore under either 

the category “meter” or the category “other equipment”, Plaintiff‟s “smart meter” was 

not covered, hence Plaintiff had no right to install it without customer consent, at the 

time when it was installed or at the time when the Partial Summary Judgment was 

requested and obtained from the trial court. Plaintiff did not meet its burden to show 

that, as a matter of law, that it had a right to force the installation of “smart” electric 

meters upon unwilling customers, or to make such “smart” meters a condition of service 

to utility customers.  For it to have such a right under the then existing tariff, the “smart 

electric meter” would have to be established as conforming to the definition of “meter” 

as that term is defined in the tariff, MPSC regulations or the statute.  Plaintiff made no 

such showing and the failure to make such a showing was clearly addressed by 

Defendants in their brief opposing the Motion for Partial Summary Judgment.   

Alternatively, Plaintiffs would have to show that the agency charged by statute 

with regulating its conduct as a public utility had specifically authorized, in accordance 

with law, the utility to make “smart” electric meters a condition of service.  Again no 

such showing had been made at the times in question. 

Plaintiff also had a burden, under MCR 2.116(G)(4),  “to specifically identify the 

issues as to which the moving party believes there is no genuine issue as to any material 

fact.”  This also was not done, and could not be done because there were and are 

multiple issues on which there are genuine issues as to material facts. 

Since the time of the hearing granting Partial Summary Judgment, there has 

been a change in the situation.  On May 15 th the MSPC issued an Order approving a 

smart meter “opt-out” proposal that had been submitted by Detroit Edison.  Where 

there was nothing in the tariff before addressing “smart meters”, now there is. The new 
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“Non-Transmitting Meter Provision”, approved by the Commission, that has been made 

part of the new DTE Rate Book MPSC No.1 –Electric, provides that a customer may 

elect to have a “non-transmitting meter” instead of the standard transmitting meter.  

The “non-transmitting meter‟ is defined in DTE‟s proposal in the U-17053 case as a 

smart meter with the radio transmitter turned off. Therefore all DTE customers must 

have a smart meter whether they “opt-out” or not. 

Appellants argue that the new “opt-out” tariff does not address their concerns or 

the concerns of so many other individuals and city governments that appealed to the 

MPSC for an opt-out provision.  The MPSC Order of May 15th establishing this new tariff 

is under appeal in two cases.  (Kurtz appeal 316728 and Cusumano appeal 316781) Both 

appeals question whether the Commission followed proper procedure in approving this 

new tariff.  State agencies such as the MPSC are required, under the Administrative 

Procedures Act of 1969 (APA) to hold evidentiary proceedings before they acquire the 

legal authority to issue orders that are binding on the public.  They are required to 

develop a competent evidentiary record upon which decisions can be based. No such 

hearing or evidentiary proceeding was ever held to establish that „smart meters‟ should 

be mandated for all utility customers.  Alternatively the MPSC may promulgate rules 

and regulations but may do so, where the public is affected, only by following the 

procedures set forth in the APA.  Again, the MPSC has not followed a lawful procedure. 

Whether the May 15th Commission Order was arrived at lawfully or not, 

Appellants assume here that it does have the force of law with respect to the imposition 

of opt-out fees, unless or until a court overturns it. However this Commission Order did 

not authorize smart meters or establish them as a condition of service.  The Commission 

made it clear that it‟s Order was a rate decision only, i.e. that if Edison provided a 
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customer with a “non transmitting meter” that the company would be entitled to 

charge an opt-out fee. The Commission has left all consideration of the type of meters to 

be provided customers to the utilities under the doctrine of “managerial province”.  

Hence it would appear to be a matter for the trial courts and appellate courts of this 

state to determine whether the utilities have exceeded their rights under the laws, or 

whether the MPSC has ducked its responsibilities to regulate a private utility‟s actions 

that impact on customers.  Two appeals are pending now as to the Commission 

approved “opt-out plan” of Plaintiff.5  

The issue before this Court now is whether the Partial Summary Judgment was 

proper at the time it was issued, when there had been no explicit permission given to 

the utility to make the smart meter device a condition of service.  The answer to that 

question should still be no on the basis of Appellant‟s direct defense to Plaintiff‟s claim 

at the time of the Motion hearing. The MPSC ruling on the opt-out tariff was not in 

effect at that time, even should this Court consider that that ruling ultimately legalized 

smart meters. We will argue that there are additional reasons to reverse that Judgment 

in the next section on Appellants‟ Affirmative Defenses. 

Summing up this section, there was a material issue of fact as to whether the 

device Plaintiff sought to install was a device he had any authority to install.  When 

challenged on this point Plaintiff never made any attempt to prove this element of his 

claim.  Appellants argue that where Plaintiff did not establish all the elements of his 

claim, he was in no way entitled to a summary judgment. 

 Appellant’s Affirmative Defenses.  Two affirmative defenses were presented 

(“Defendants Answer & Counter Claim Amendment No. 1”) that contained a distinct 

                                                 
5 Edwards/Kurtz Appeal No. 316728 and Cusumano Appeal No. 316781 
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section titled “Affirmative Defense” alleging that the smart meter had, when briefly on 

the Stenman‟s home, invaded their privacy and caused adverse effects on Mrs. 

Stenman‟s health.  Appellants recognize that for these affirmative defenses the burden 

of proof would be on them at trial and that there would be a burden to offer preliminary 

evidence in support at the hearing on the Partial Summary Judgment. 

PRIVACY DEFENSE:  Appellants alleged in counts 49, 50 and 52 that the device 

Plaintiff had installed on their home without their knowledge or consent was, in fact, a 

surveillance device, that it was designed to collect heretofore private information, and 

that Plaintiff would then be free to sell that information to third parties.   

(a) NISTIR Report:  In support of these allegations Appellants offered (count 66 

and Exhibit 5 supra) a government document (NISTIR Report No. 7628, Appendix F of 

this Application) issued by the National Institute of Science and Technology (N.I.S.T).  

This is a government document and, as such, is generally acceptable as evidence without 

being in the form of an affidavit or authenticated by a live witness.   

 What the N.I.S.T. document showed was that a great deal of attention had been 

paid by experts to the possibility that smart meters could improperly invade the privacy 

of utility customers and that customer‟s information might indeed be sold to third 

parties without the customer‟s knowledge or consent unless procedures for informed 

consent were implemented.  Appellants argued that Plaintiff had implemented no such 

procedures. Examples of these concerns expressed by our own government are clearly 

laid out, among other places, on pages 13 and 27 of the N.I.S.T.  report.  

Plaintiff in his Reply (“Plaintiff/Counter-Defendant The Detroit Edison 

Company‟s Reply to Defendant/Counter-Plaintiffs‟ Affirmative Defenses” has issued 

only general denials on these counts.  Further he states an objection to count 66 (where 
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Appellants introduced their Exhibit 5, the N.I.S.T. report) that it is “not a proper  

affirmative defense under MCR 2.111(F)(3) and, thus, does not require a reply.”  What is 

significant is that he does not challenge the authenticity of the report itself or offer any 

argument why it is not relevant or should not be admitted as evidence. 

In any event Plaintiff did not attempt to rebut the N.I.S.T. report as such. The 

circuit court judge apparently took no notice of the N.I.S.T. report at all, neither 

mentioning it in his opinion nor excluding it as evidence in his Order.  Appellants argue 

this was plain error. 

(b) Fourth Amendment Argument:  In further support of its privacy allegations, 

Defendants raised the issue (count 51) that the installation of this new technology 

represented a violation of their rights and those of all other objecting utility customers 

under the Fourth Amendment to the U.S. Constitution: 

“The collection of private data without the customer‟s consent is a 
violation of both their property rights and their privacy rights under the 
Fourth Amendment, particularly where it can be shown that the collection 
of such data is in no way necessary for the utility to continue to provide its 
core services as a regulated public monopoly.” 

 
The Fourth Amendment argument is of sufficient importance that 

it is presented as a separate argument later in this brief. 

 
HEALTH DEFENSE:  Appellants alleged in counts 53-58 of their Affirmative 

Defense section of their Answer (supra) their claims that the smart meter device was 

capable of causing health damage and further alleged the mechanisms they  claimed 

were believed, by most non utility industry experts, to cause that harm.  Opposing 

counsel made only general denials on all these counts.  Many of these counts were not 

supported by affidavits at the time of the motion hearing since it was and is Appellants 
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understanding they are not required to make their entire case at a motion hearing.  

However they did introduce (count 58) and later support, a key point that some of the 

harm of the smart meter device is caused, not by its radio transmitter, but by something 

called a “switched mode power supply” that will “distribute pulses and harmonic 

frequencies much higher than 60 cycles throughout the home‟s wiring, exposing 

occupants to electromagnetic energies that are known to cause health problems.  This 

hazard will exist whether or not the radios in the meter are turned on or turned off.”   

Dr. Donald Hillman provided evidence on the health claim, specifically count 58, 

in the form of an affidavit (Appellants‟ Answer Amendment 1 to Complaint, Exhibit 1) 

and that was also submitted as an exhibit to Appellant‟s answer to the Partial Summary 

Judgment Motion (and is Appendix G here).  Opposing counsel made only the same 

unexplained objection that he made to the N.I.S.T report i.e. “not a proper affirmative 

defense under MCR 2.111(F)(3) and, thus, does not require a reply.”  Again it is 

noteworthy that Dr. Hillman‟s qualifications to give such testimony were set forth in the 

affidavit and Plaintiff‟s counsel did not specifically challenge Dr. Hillman‟s 

qualifications or the authenticity of the affidavit.  Nor did he make any specific challenge 

that the subject matter of the affidavit was not relevant to this case. 

What Dr. Hillman‟s affidavit documented, was that severe illness had been 

caused to a little girl by a smart meter device evidenced by: (a) fact her illness began at 

about the same time smart meter was installed on her home; (b) fact that her symptoms 

were much improved during periods when she had been away, for several days, from 

home where smart meter had been installed; and (c) fact that her illness cleared up 

when special filters were installed at her home to cancel out much of the 

electromagnetic radiation she was getting through the home‟s wiring.  A clear inference 
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that might be drawn from that testimony is that it was something other than the radio 

transmitter in the device had made the girl sick, supporting count 58 of Appellant‟s 

Answer Amendment No. 1 to Complaint. 

A clear inference might also be drawn from this that if the smart meter affected 

the little girl in that manner, that it might affect others, including Appellants, should 

they be required to have one on their home.  Appellants argue that they were under no 

burden to prove their entire affirmative defense at a motion hearing, but only to offer 

preliminary evidence that might be indicative of evidence to be developed further at 

trial.   

The trial judge excluded Dr. Hillman‟s affidavit as evidence in his written 

Opinion and Order.  He made the observation there that “Defendant‟s reliance on Dr. 

Hillman‟s affidavit was not responsive to Plaintiff‟s argument and refers to individuals 

that are not parties to this case.”  Appellants question both of these characterizations of 

the Hillman testimony.  In the first place Appellants had already been responsive to 

Plaintiff‟s argument in their direct rebuttal. They had pointed out that the statutes and 

regulations cited by Plaintiff were not applicable because Plaintiff had cited no evidence 

that this device was of such a nature as would be covered by existing statutes and 

regulations. They had challenged Plaintiff to establish this necessary element of his case. 

The Hillman affidavit, on the other hand was introduced in support of their own 

affirmative defense.  They were under no obligation to limit evidence in an affirmative 

defense to responses to Plaintiff‟s arguments.  Here they are outlining their own case 

and not responding to Plaintiff.  Secondly Appellants are not aware of any bar to 

introducing evidence that a device that caused illness to others might also cause illness 

to them.  
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Unless the trial court takes the position that Plaintiff conceded that his device 

was not a “meter” as defined in statutes or regulations, or conceded that his device 

invades privacy and harms health, one would have to conclude that there were issues of 

fact in dispute here.  When it comes to forcing a utility customer to accept new 

technology, are we then to conclude that the nature of that technology and the health 

and privacy issues it may entail are irrelevant?  If not then the facts in dispute are 

material to the case before the trial court. 

To sum up this section, Appellants argue there were two material issues in 

dispute with regard to their affirmative defenses, privacy invasion and harm to the 

health of utility customers in general, including these Appellants. 

II. THE TRIAL COURT ABUSED ITS DISCRETION IN LIFTING THE 
STAY AND IN REFUSING TO RECONSIDER THE SUMMARY 
JUDGMENT IN LIGHT OF NEW EVIDENCE PRESENTED. 

 
Standard of Review.  (1) The pertinent standard for the lifting or not lifting of 

a stay would be MCR 7.205(E)(3) where it is stated in part, “Where the trial court makes 

a decision on the admissibility of evidence and the prosecutor or the defendant files an 

interlocutory application for leave to appeal seeking to reverse that decision, the trial 

court shall stay proceedings pending resolution of the application in the Court of 

Appeals, unless the trial court makes findings that the evidence is clearly cumulative or 

that an appeal is frivolous because legal precedent is clearly against the party‟s position.” 

(2) It may be appropriate to grant or continue a stay where the party requesting same 

has demonstrated that irreparable harm would come to him from not granting the stay 

even should he ultimately prevail upon appeal, and there has been no showing that 

immediate harm would come to the opposing party from such continuance or that the 

public interest would be harmed.  One of the ways a party can show irreparable harm 
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from the denial of a stay is where that denial will "entirely destroy [a defendant's] rights 

to secure meaningful review”, Providence Journal v. Federal Bureau of Investigation et 

al (1979), 595 F.2d 899, 890. 

(3) A motion for reconsideration is made under MCR 2.119(F), and must normally be 

made within 21 days of the Order to be reconsidered. Reconsideration of a Summary 

Judgment may be appropriate where the original Order turned on the credibility of a 

witness (Dienes v. Associated Newspapers, 137 Mich.App. 272, 358 N.W.2d 562 (1984 

)). “… where a disputed issue of material fact turns upon the credibility of an affiant or 

witness whose deposition has been taken, summary judgment is particularly 

discouraged and hardly ever appropriate.” 

Lifting the Stay was Abuse of Discretion.  On June 13th, 2013, Plaintiff 

made a motion to vacate the stay that had been entered in this case pending an MPSC 

ruling on Plaintiff‟s proposed “opt-out” plan. Plaintiff argued that the purpose of the 

stay had been fulfilled since the MPSC issued an Order approving Plaintiff‟s “opt-out 

plan” on May 15th, 2013.  This plan specified that customers could have a fully functional 

smart meter or a smart meter with the radio transmitter turned off, and that customers 

electing the latter would have to pay opt-out fees.6 Defendants, who had obtained 

counsel at this time, opposed this motion, arguing that the purpose of the stay had NOT 

been satisfied since the MPSC had not chosen to consider any of the issues in this case, 

i.e. authority of Plaintiff to make smart meters a condition of service, the privacy issues 

or the health issues.  As such the decision was improper and was the subject of two 

                                                 
6 MPSC Case U-17053, Order of May 15th 2013, Approving DTE‟s Non-Transmitting Plan, 
Appendix D, as detailed in Appendix A of that document. 
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pending appeals7  that had been filed on June 14th, 2013, prior to this hearing on the stay, 

and the decision was unlikely to survive the appeals, in the light of the earlier decisions 

of the MPSC on smart meters having been reversed by this Court.  

Defendants had, moreover, made an argument in response to Plaintiff‟s motion 

to lift the stay showing how they would be irreparably harmed by lifting the stay since 

the summary judgment might then be enforced, forcing Defendants to sell their home.  

Plaintiff had made no argument in support of his motion to lift the stay that continuing 

the stay would cause irreparable harm and submitted no evidence to that effect. 

Additional evidence was also submitted by Defendants at this time to show that Plaintiff 

had accommodated the request of other customers to get rid of their smart meters and 

get back their analog meters.  This evidence went both to the discriminatory behavior of 

Plaintiff, who had refused such accommodation to Defendants prior to the events giving 

rise to this suit, and also tended to cast doubt on any assertion by Plaintiff that the 

company would suffer any irreparable harm if the stay were continued and the company 

ultimately prevailed with the appeal. Accordingly, the lifting of the stay was contrary to 

MCR 7.205(E)(3) and an abuse of discretion. 

 Reconsideration of the Summary Judgment was Indicated in Light of 

New Evidence.  The trial court had earlier granted the motion for summary judgment 

largely by ruling the Affidavit of Dr. Hillman to be not relevant evidence because it 

described a smart meter causing illness to persons other than Defendants.  Defendants 

had timely filed a Motion for Reconsideration pursuant to MCR 2.119(F) within 21 days 

of the summary judgment order. That motion had never been either granted or denied 

by the Court and was believed to be still pending.  The case had been on a complete stay 

                                                 
7 Edwards/Kurtz Appeal No. 316728 and Cusumano Appeal No. 316781. 
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of proceedings during most of the time following that motion and preceding the hearing 

on the motion to lift the stay. 

Defendants‟ counsel submitted an answer to the Motion to Vacate Stay and 

requested the trial court also treat his answer to the motion, and the additional evidence 

submitted with that answer, as a request for reconsideration of the original Order of 

Partial Summary Judgment.  This additional evidence was in the form of letters from 

both of Defendants‟ doctors8 asserting that there was substantial risk of harm to each of 

them if they had to live in a house with a smart meter. These letters, directly concerning 

Defendants and signed by medical professionals familiar with Defendants health 

histories, were offered to supplement the evidence offered at the time the Court heard 

the Motion for Partial Summary Judgment.  They were offered to show that smart 

meters posed a major health risk to Defendants and not (as in the Hillman affidavit) 

only to other persons. If this Court agrees with the trial court that Defendants had not 

met their burden originally then these additional documents should have remedied that 

problem.  

III. COLLATERAL ESTOPPEL DOES NOT APPLY IN THIS CASE. 

 Standard of Review.  Certain claims are barred in this state by collateral 

estoppel under MCR 2.116(C)(7), where there has been a previous determination by a 

court or an adjudicatory determination by an administrative agency involving the same 

issues.  Senior Accountants, Analysts and Appraisers Assoc v. Detroit, 399 Mich 449, 

457-458, “It is established law in this state that the doctrines of res judicata and 

collateral estoppel apply to administrative determinations which are adjudicatory in 

                                                 
8 Letter from Mr. Stenman‟s cardiologist, Appendix I and Letter from Mrs. Stenmans‟s doctor, 
Appendix J 
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nature, where a method of appeal is provided, and where it is clear that it was the 

legislative intention to make the determination final in the absence of an appeal.” 

More generally, in Westlaw‟s Restatement (First) of the Law – Judgments, 

Chapter 3, Section 68, “Questions of Fact”, (updated through June 2013), we find 

“Where a question of fact essential to the judgment is actually litigated and determined 

by a valid and final judgment, the determination is conclusive between the parties in a 

subsequent action…” and “A judgment on one cause of action is not conclusive in a 

subsequent action on a different cause of action as to questions of fact not actually 

litigated and determined in the first action.” 

A more specific list of requirements for collateral estoppel is found in Matter of 

McMillin, 579 F.2d 289, U.S. Court of Appeals (1978), where the court ruled “… there 

are at least four requirements which must be met before collateral estoppel effect can 

be given to a prior action: (1) the issue sought to be precluded must be the same as that 

involved in the prior action; (2) That issue must have been actually litigated; (3) it  

must have been determined by a valid and final judgment; and (4) the determination 

must have been essential to the prior judgment.“ 

Discussion.  Appellants argue that there was no such prior determination by 

the Michigan Public Service Commission (MPSC) as would be required under any of the 

tests above outlined.  Plaintiff‟s claim, asserted in the circuit court proceeding and again 

before this Court, is that they are entitled under their tariff, MPSC regulations and an 

applicable statute, to install the dev ice Plaintiff calls an “AMI meter”, a.k.a. “smart 

meter”.  
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 Counsel for Plaintiffs argues that Defendants have raised other issues but never 

addressed the issue of law that they say entitles them to access the Appellant‟s property 

for the purpose of installing the AMI meter. 

But Appellants did address that issue of law and have raised, in direct rebuttal to 

that claim, a factual issue as to whether the device the utility is seeking to install on 

their home is, in fact, a device that would be covered under the tariff, or under any duly 

determined and promulgated MPSC regulations or under any statute.  If those are the 

legal authorities upon which Plaintiff relies, then it matters very much whether any of 

those authorities actually and lawfully authorized the device now in contention. 

Plaintiff never sought a determination by the administrative agency of the above 

factual issue.  

Let us then consider three MPSC cases of general applicability where orders 

concerning “smart” electric meters have been issued to date. Plaintiff sought and 

obtained an Order in the U-15768 general rate case that allowed it to recover certain 

costs of smart meter deployments.  While there had been earlier pilot projects 

authorized, this was the first case in which cost recovery for widespread deployment was 

authorized.  There was nothing in that Order that made smart meters mandatory for all 

electric utility customers. The question of whether smart meters would be a required 

condition of service was never addressed in that proceeding.  Also the health and privacy 

concerns that Appellants have raised in their affirmative defenses in this case were 

never addressed in that case.  That Order, moreover, was remanded to the MPSC for a 

do-over because this Court determined that the decision in that case was not based on 

substantial evidence on the whole record.  At this time we find that the MPSC has again 

reaffirmed its earlier order, again not based on substantial evidence on the whole 
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record.  The agency decision in the remanded case is again under appeal for failure to 

carry out the directions of this Court.9 

By January of 2012, the Commission recognized, in response to resolutions 

passed by nine city governments, a need to address some of the controversies raging 

around “smart” electric meters. They opened the U-17000 case (Appellee‟s Appendix C), 

but limited it to only soliciting opinions from the public, from the utilities and from 

their own staff. There was no contested hearing, no formal rule making procedure, and 

certainly no procedure wherein evidence might be heard or challenged.  Hence the 

procedure was not “adjudicatory in nature”. Appellants argue further that it was the 

legislative intent that administrative agency decisions affecting the general public be 

arrived at in accordance with requirements laid down in the Administrative Procedures 

Act of 1969, as amended (APA). During the time when opinions were being solicited in 

this case the number of units of local government calling upon the MPSC to do 

something about smart meters grew from the original 9 to 24 (see docket in U-17000 

case) and over 400 citizens posted public comments about smart meters under this 

docket number.  Nearly all of these indicated they would not have one of the new meters 

on their home. 

The only Order coming out of this case in October of 2012, was one that 

expressed the opinion of the Commission that the staff report of June 30 th  be accepted 

and ordered that all utilities in Michigan implementing smart meters be required to 

offer an opt-out plan “based on cost of service principles”.  Appellants had no reason to 

appeal such an order since obtaining an opt-out plan appeared to be very much in their 

interest.  

                                                 
9 Appeal of remanded case U-15768 by David Sheldon, MCOA Appeal No. 319194 
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The last issue to be discussed here is the Order culminating the U-17053 “Opt-

Out” case (Appellee‟s Appendix D).  This was a contested case in which Detroit Edison 

sought permission to charge specified “opt-out” fees to customers requesting an 

alternative to the standard smart meters.  Part of this proposal was that the alternative 

to be offered opt-out customers would be an AMI meter (smart meter) with the radio 

transmitter turned off. This type of opt-out meter was considered unacceptable by all 9 

citizen interveners in the case.  This case also provided no opportunity for anyone to 

litigate the issues that are in dispute in this case.  The scope of this case was, in opinion 

of Appellants, improperly limited to only the question of rates, and barring any 

consideration of whether the type of opt-out meter proposed by DTE actually provided 

any relief for the complaints filed by over 400 citizens and many city governments and 

two county governments in the U-17000 case.  Nearly all of the nine interveners argued 

in their briefs and in their exceptions to the PFD that the scope of the case had been 

improperly limited.  Four of these nine ultimately filed appeals as of right on the final 

Order of this case.  (See the Kurtz-Edwards Appeal, COA File No 316728 and the 

Dominic and Lillian Cusumano Appeal, COA File 316781) 

Summing up this argument, courts have held that the doctrine of collateral 

estoppel not be applied in such a way as to deny a litigant an opportunity to argue a 

position where they had no such opportunity in an earlier proceeding.  To apply the 

doctrine in that way has been held to be a denial of due process.  Clearly in this case 

there had been no opportunity for Appellants or any other members of the public to 

argue the central issues of this case. 
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IV. THE FOURTH AMENDMENT IS VIOLATED WHEN A PRIVATE 
UTILITY BECOMES A ‘STATE ACTOR’ IN IMPOSING WARRANTLESS 
SURVEILLANCE. 
 
 Standard of Review.  Appellate courts review de novo, under the Due Process 

clause of the Fourteenth Amendment claims of violation of the rights vouchsafed to 

citizens by the Fourth Amendment to the U.S. Constitution.  

To establish that the actions of a private party amount to a Fourth Amendment 

violation it is necessary to show that those actions would, if taken by a government 

agency, constitute warrantless surveillance and thereby violate Defendants rights, and 

that the private actor meets, in the context of the particular dispute, the tests 

established by prior court decisions for being a “state actor”. 

(1) Warrantless Surveillance:  The non-consensual attachment of a device to a 

private home that can monitor activities within that home, amounts to a search without 

a warrant.  In United States v. Antoine Jones, 132 S.Ct. 945 (2012), the Court concluded 

that a Fourth Amendment violation occurred when police officers affixed a GPS tracking 

device to the underside of Defendant‟s car and used that device to track all his 

movements over an extended period.  The Court was unanimous in this result, though 

the majority held to a property rights approach based on tort law of trespass, while 

concurring justices in the minority relied more upon an “expectation of privacy” 

doctrine.  The majority held that the attachment of the device to the underside of the car 

amounted to occupying private property in order to obtain information and cited Entick 

v. Carrington, 95 Eng. Rep. 807 (C.P. 1765), which they asserted was familiar to our 

founders at the time our Fourth Amendment was adopted. 

The United States Supreme Court also had a similar holding in Kyllo 
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v. United States, 533 U.S. 27 (2001), where it was held that the use of a thermal imaging 

device to detect the growth of marijuana in an attic constituted an unlawful search.  In 

this case there was no physical intrusion or trespass, and the decision rested entirely on 

an “expectation of privacy” doctrine. 

 (2) Legal Doctrine of “State Actor”:  The U.S. Supreme Court considered in 

Burton v. Wilmington Parking Authority, 365 U.S. 715 (1961), the application of the 

Equal Protection Clause on a private business that operates in close relationship to a 

government to the point that it becomes a "state actor". The Burton case broadened the 

reach of the Equal Protection Clause to include not only direct government action, but 

also actions by private companies acting in close relationship to a government agency. 

The impact of the ruling was later limited in Moose Lodge v. Iris, 407 U.S. 163, to 

situations where the government support of the business was substantial before private 

discrimination could be considered a "state action". 

 The U.S. Supreme Court further limited the “state actor” concept in Jackson v. 

Metropolitan Edison Co., 419 U.S. 345 (1974).  The majority opinion by Justice 

Rehnquist held that the termination of electric service by the public utility for non-

payment for services did not constitute state action that subjected the termination to 

judicial review under the Fourteenth Amendment. Quoting from the majority opinion: 

“The mere fact that a business is subject to state regulation does not 
by itself convert its action into that of the State for purposes of the 
Fourteenth Amendment, 407 U.S., at 176-177. Nor does the fact that the 
regulation is extensive and detailed, as in the case of most public utilities, 
do so. Public Utilities Comm‟n v. Pollak, 343 U.S. 451, 462 (1952). It may 
well be that acts of a heavily regulated utility with at least something of a 
governmentally protected monopoly will more readily be found to be 
′′state′′ acts than will the acts of an entity lacking these characteristics. 
But the inquiry must be whether there is a sufficiently close 
nexus between the State and the challenged action of the 
regulated entity so that the action of the latter may be fairly 

http://en.wikipedia.org/wiki/United_States_Reports
http://en.wikipedia.org/wiki/Equal_Protection_Clause
http://en.wikipedia.org/wiki/State_actor
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treated as that of the State itself. Moose Lodge No. 107, supra, at 
176. The true nature of the State‟s involvement may not be immediately 
obvious, and detailed inquiry may be required in order to determine 
whether the test is met. Burton v. Wilmington Parking Authority, supra.” 
(emphasis added) 

 
And, in another section of the majority opinion: 

 
“We also find absent in the instant case the symbiotic relationship 

presented in Burton v. Wilmington Parking Authority, 365 U.S. 715 (1961). 
There where a private lessee, who practiced racial discrimination, leased 
space for a restaurant from a state parking authority in a publicly owned 
building, the Court held that the State had so far insinuated itself 
into a position of interdependence with the restaurant that it 
was a joint participant in the enterprise.” 

 

 Discussion.  We will distinguish the facts in this case from those in Jackson 

(supra).  In Jackson the State of Pennsylvania did not initiate the termination of service 

practices in dispute, nor did it have any direct stake in the maintenance of such 

practices.  The termination of services practices of the utility were devised by the utility 

in order to protect itself from loss.  The fact that the utility may have needed the 

approval of the state‟s regulatory commission for its termination procedures did not 

create a sufficient nexus between the two or make the state a “joint participant”. 

 But in this case in Michigan the privately owned public utilities were not the 

driving forces behind “smart meters” and “smart grid”. It is the actions of the federal 

government and state government that are inducing utilities nationwide to install smart 

meters through the passage of legislation and through the provision of financial 

incentives and through the creation of joint industry/agency task forces to cooperatively 

plan smart meter deployments.  This Court is asked to take judicial notice of the fact 

that two key pieces of federal law, the Energy Policy Act of 2005 and the Energy 

Independence Act of 2007, committed this nation to building out a smart grid and 
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established incentives for state utility commissions to partner with the federal 

government and with the privately owned utilities they regulate. In the case of Michigan, 

such a joint task force was created in 2007 during the administration of former 

Governor Jennifer Granholm. It was called the “Smart Grid Collaborative” and was 

established by Order of the Commission in docket U-15278.  The Order opening this 

docket10 set forth the goals that were to be achieved by the agency and industry working 

together. Regular meetings were to be held with participation by industry mandatory.  

The minutes of one such meeting are provided in the appendix to this brief to show the 

character of these meetings and the fact that such issues as smart meters and “opt-out” 

policies for objecting customers were discussed.1 1  

This amounted to the creation of a “joint enterprise” as that term has been 

defined in some of the “state actor” cases. This project continue from 2007 through 2012 

according to the docket. The Court is also asked to take judicial notice that Detroit 

Edison qualified for many millions of dollars in federal subsidies for this smart meter 

program under Obama‟s stimulus act of 2009.  

 The consequences of this “joint enterprise” in Michigan are that Plaintiff‟s 2.6 

million electric customers are to have data mined from their homes without their 

knowledge or consent. And it can scarce be doubted in today‟s world that law 

enforcement officers, without any need to obtain a warrant, will freely access the data 

once the utility has collected it and stored it in a database.  Therefore assurances that 

the data will be encrypted to protect customer‟s privacy are meaningless in the context 

of the Fourth Amendment issue. 

                                                 
10 See opening Order in MPSC docket U-15278 establishing the “Smart Grid Collaborative” in 
Appendix K. 
1 1  See Smart Grid Collaborative minutes of meeting of June 15th, 2010 in Appendix L. 



 38 

 Appellants believe we have demonstrated the kind of “nexus” that would satisfy 

the bright line test in Jackson (supra), where the utility is not merely subject to 

government regulations but is in active partnership with both federal and state 

government and the end product of this partnership is to provide information to both 

federal and state law enforcement agencies. 

 Appellants argue that it is no answer to say that subscribing to Plaintiff‟s 

electrical service is somehow a voluntary act.  Hardly anyone who lives in an urban or 

suburban setting in most of southeastern Michigan has any practical alternative to being 

a customer of Plaintiff.  There is an element of compulsion involved, and when that 

compulsion is combined with the government‟s funding of the program and law 

enforcement‟s easy access to the resulting data without a warrant, you have a Fourth 

Amendment violation. The “Smart Grid Collaborative”, whatever its other purposes may 

be, becomes, at least in part, an end run around the warrant requirement. 

 

SUMMARY 

 Issue I.  The Trial Court Committed Plain Error When It Granted 

Partial Summary Disposition to Detroit Edison.   

Plaintiff based his entire case on the absurd notion that he could install any 

equipment he pleased on a customer‟s property without any need for specific authority 

to do so under statutory law or from the Commission charged with regulating utilities.  

He cited a tariff provision that gave him specific authority with respect to installing a 

“meter” but failed, when challenged, to provide any  evidence that his device qualified as 

a “meter” under tariff, regulations or law. There was a factual dispute as to the nature of 
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the device called a “smart meter” and as to whether that device was of a nature that 

would be authorized under the then existing tariff and then existing MPSC regulations.   

While there might be an initial presumption that a regulated public utility is 

installing lawful equipment, it is a rebuttable presumption. The presumption is 

overcome once Defendants point out that an attribute of the device that was admitted by 

Plaintiff is in conflict with the lawful definition of “meter” that is in the tariff, 

regulations and statutes.  

 The Partial Summary Judgment was also improperly granted where Appellants 

had offered two affirmative defenses, privacy and health, and offered a government 

document to support the one and the affidavit of Dr. Donald Hillman to support the 

second.  The trial court improperly rejected the affidavit on wholly spurious grounds 

and ignored the N.I.S.T. document altogether. 

Issue II.  The Trial Court Abused Its Discretion in Lifting the Stay and 

in Refusing to Reconsider the Summary Judgment in Light of New Evidence 

Presented.   

(1) At the time the stay was lifted, Defendants had an interlocutory appeal 

pending addressing, among other things, the original evidentiary ruling against 

admission of Dr. Hillman‟s affidavit.  There was no finding by the trial court that this 

appeal was frivolous or unlikely to succeed, or that the evidentiary ruling under appeal 

concerned evidence that was cumulative. Moreover Defendants presented additional 

evidence at this time showing they would likely suffer irreparable harm if the stay was 

lifted. No evidence was presented by Plaintiff showing that the company would suffer 

irreparable harm if the Court were to continue the stay. Accordingly, the lifting of the 

stay was contrary to MCR 7.205(E)(3) and an abuse of discretion. 
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(2) The trial court had earlier granted the motion for summary judgment largely 

by ruling the Affidavit of Dr. Hillman to be not relevant evidence. Defendants submitted 

additional evidence at the time of hearing the Motion to Vacate Stay in the form of 

letters from both of Defendants‟ doctors asserting that there was substantial risk of 

harm to each of them if they had to live in a house with a smart meter.   

These letters, directly concerning Defendants and signed by medical 

professionals familiar with Defendants health histories, were offered to supplement the 

evidence offered at the time the Court heard the Motion for Partial Summary Judgment.  

They were offered to show that smart meters posed a major health risk to Defendants 

and not (as in the Hillman affidavit) only to other persons. If this Court agrees with the 

trial court that Defendants had not met their burden originally then these additional 

documents should have remedied that problem.  

 Issue III.  Collateral Estoppel Should Not Apply.  The issue of whether 

Detroit Edison had authority under a long-standing general tariff provision to install 

smart meters has never been litigated before.  The issues raised concerning smart 

meters in affirmative defenses concerning privacy, the Fourth Amendment and health 

issues has never, to Appellants‟ knowledge been litigated before in this state.  Opposing 

counsel has failed to identify any case(s) where any of these issues have been litigated at 

all, and certainly not in any case involving these Appellants. Administrative litigation 

would consist, at minimum, of a contested case proceeding addressing these issues, or a 

rule making procedure pursuant to the Administrative Procedures Act. 

  

Issue IV.  The Fourth Amendment is Violated When a Private Utility 
Becomes a ‘State Actor’ in Imposing Warrantless Surveillance.  
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 The privately owned public utilities were not the initial driving forces behind 

“smart meters” and “smart grid”. It is the actions of the federal government and state 

government that are inducing utilities nationwide to install smart meters through the 

passage of legislation and through the provision of financial incentives.  Moreover, in 

Michigan, a joint enterprise called the “Smart Grid Collaborative” was created uniting 

government and utility planners in  2007 and continued through 2012.  Participation by 

the utilities in state run meetings for this project were mandatory. All of the establishes 

Plaintiff as a “state actor” under existing court precedents.  

The smart meters are extracting private data from the homes of utility customers 

without their knowledge and consent and storing such data in their computers.  

And it can scarce be doubted in today‟s world that law enforcement officers, 

without any need to obtain a warrant, will freely access the data once the utility has 

collected it and stored it in a database.  Smart meters thus become a way for law 

enforcement to do an end run around the warrant requirement. 

RELIEF REQUESTED 

 
 WHEREFORE, Defendants-Appellants, Ralph Stenman and Donna Stenman, 

respectively request that this Honorable Court reverse the trial court‟s November 29, 

2012 Order of Partial Summary Judgment and remand this case back to the trial court 

for further proceedings consistent with it‟s Order, and grant such other relief as may be 

just. 

 
 

________________________________                  __________________________________ 

  Ralph Stenman                                                          Donna Stenman 
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PROOF OF SERVICE 

 The undersigned certifies that a copy of the foregoing document was served by 

U.S. First Class Mail upon each of the two attorneys at their addresses disclosed in the 

above caption on  ________________. 

 

I declare that the statement above is true. 

 

 

_____________________ 

Donna Stenman 
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I. INTRODUCTION 

On January 12, 2012, the Michigan Public Service Commission (“Commission”) issued 

an Order in Case No. U-17000 requesting utilities and interested parties to comment on electric 

utility’s existing plans for the deployment of smart meters, including the potential for providing 

an opportunity for customers to opt out of the Advanced Metering Infrastructure (“AMI”) 

Program.  The Commission further directed the Michigan Public Service Commission Staff 

(“Staff”) to issue a report that summarizes the filings in Case No. U-17000 and independently 

review the literature regarding smart meters and identify any developments in other jurisdictions 

pertinent to its investigation.  On June 29, 2012, Staff issued its report, finding that smart meters 

are an important component to the success of a much larger picture, an emerging smart grid.  

Staff further found that, after careful review of the available literature and studies, the health risk 

from the installation and operation of metering systems using radio transmitters is insignificant.  

In addition, the appropriate federal health and safety regulations provide assurance that smart 

meters represent a safe technology.  

Staff, however, recommended that opt-out options are the best solution for customers 

who have concerns about smart meters.  They also explained that ratemaking for the opt-out 

provision should be based on cost of service principles and be accounted for as an additional 

charge to those customers choosing to opt out or a discount for those customers with smart 

meters.  The Staff also stated that the traditional electromechanical meter is obsolete and 

currently not in production, therefore offering customers an electromechanical meter as an 

alternative to a smart meter is not a long term solution.  One of the options discussed in the Staff 

report is for utilities to offer customers a smart meter that does not have a communicating radio.  

(Staff Report, June 29, 2012 Case No. U-17000, p. 27)  
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In response to the Staff Report, on July 31, 2012, The Detroit Edison Company (“DTE” 

or “Company”) submitted for Commission approval, its AMI Opt-Out Program in this docket to 

provide an opportunity for individual residential customers who voluntarily request to participate 

in the program to have a non-transmitting AMI meter installed at their residential service address 

instead of the Company’s transmitting AMI meter.  

On February 12, 2013, Initial Briefs were filed by DTE, Staff, Michigan Attorney 

General Bill Schuette (“AG”), Mr. John and Pauline Holeton, Ms. Karen Spranger, Ms. Cynthia 

Edwards and Ms. Linda Kurtz, Mr. Dominic and Ms. Lillian Cusumano, Mr. Richard Meltzer 

and Ms. Sharon Schmidt.  

DTE now files this Reply Brief, which will focus on the disputed issues in this 

proceeding and address the various issues presented by the parties.  DTE also relies on its Initial 

Brief along with its testimony and exhibits, and incorporates the same as restated herein. DTE’s 

failure to separately reply to every position suggested by every party should not be deemed to 

constitute an agreement with any such position.  Further, in many instances parties have included 

content in their briefs that is not supported by the record of this proceeding and has not been 

admitted as evidence.  This content should be ignored and not considered in the development of 

a proposal for decision issued in this case.  

 
II. DISCUSSION 

A. The argument that analog meters should be utilized for the Opt-Out Program is 
not supported by the record evidence in this case and must be rejected. 

 
DTE’s Application and Testimony in this case supports the approval of an AMI Opt-Out 

Program that will provide an opportunity for individual residential customers who voluntarily 

request to participate in the program to have a non-transmitting AMI meter installed at their 
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residential service address instead of the Company’s transmitting AMI meter. Customers may 

opt out for any reason and will not be required to communicate the reason to the Company. 

 The AG, in its Initial Brief, correctly determines that no evidence seriously contends that 

allowing customers to opt out for any reason without communicating the reason to the Company 

would be unjust and unreasonable. (AG Initial Brief, p 15)  However, the AG, along with several  

Intervenors, argue that DTE’s proposal should be modified to permit residential customers to  

continue having an analog meter at their premises without having to accept an AMI meter with 

the radio turned off.  The AG contends that utilizing an analog meter would reduce DTE’s rate 

base revenue requirements because the costs for the new AMI meters could be avoided by 

continued use of analog meters so long as they continue to operate. (AG Initial Brief, p 15)  The 

AG’s claim, along with the arguments made in the other Intervenors briefs, are not supported by 

any testimony in this case or any substantial evidence or competent material.  There is no record 

to support the details of such a proposed program, how such a program would be implemented or 

managed or how required testing and maintenance necessary to meet applicable regulatory 

requirements would be provided.  Further, there is no record to support the costs or cost impacts 

of such a proposal since no witness was provided by the AG or the other Intervenors to support 

such a proposal.   

Const 1963, Art 6, § 28 requires the Commission’s findings to “be supported by 

competent, material and substantial evidence on the whole record.”  The Administrative 

Procedures Act (“APA”) precludes the Commission from making decisions based on non-record 

materials.  MCL 24.276 provides: “Evidence in a contested case . . . shall be offered and made 

part of the record.  Other factual information or evidence shall not be considered in 

determination of the case except as permitted under [MCL 24.277 concerning official notice of 
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judicially cognizable facts and facts within the agency’s specialized expertise].”  Noncompliance 

with the APA is reversible error. In re Public Service Commission Guidelines for Transactions 

Between Affiliates, 252 Mich App 254, 267; 652 NW2d 1 (2002). 

 In Kar v Hogan, 399 Mich 529, 539; 251 NW2d 77 (1976), Michigan’s Supreme Court 

explained that “The party alleging a fact to be true should suffer the consequences of a failure to 

prove the truth of that allegation.” Unproven allegations cannot stand in the place of evidence.  

Things not proven must be taken as non-existing since a decision cannot be based upon 

conjecture.  Star Steel v USF&F, 186 Mich App 475, 481; 465 NW2d 17 (1990); See also, 

Skinner v Square D Co, 445 Mich 153; 516 NW2d 475 (1994).  Agency decisions must be based 

on competent, material and substantial evidence in the record of the case. It is well established 

that an agency’s decision may not be based on speculation.  Ludington Service Corp v 

Commissioner of Insurance, 444 Mich 481, 483, 494-97, 500-501, 507; 511 NW2d 661 (1994), 

amended 444 Mich 1240 (1994), (unanimously reversing agency decision that exceeded the 

limits of the agency’s statutory authority, that was based on speculation instead of the required 

competent, material and substantial evidence); In Re Complaint of Pelland, 254 Mich App 675, 

685-86; 658 NW2d 849 (2003); Battiste v Dept of Social Services, 154 Mich App 486, 492; 398 

NW2d 447 (1986) (holding that an agency’s decision was not supported by evidence that a 

reasonable person would consider adequate).  

The record in this proceeding supports DTE’s proposal and the associated costs of its 

proposal along with the applicable charges to recover those costs.  The record does not support 

the alternative proposal1.  When discussing the possibility of using analog meters for the Opt-

1Mr. Melzter claims that retaining the analog meter “saves expense”, but he did not offer any 
record evidence to support this statement (Melzter Initial Brief p. 3) 
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Out program during cross examination, DTE Witness Mr. Sitkauskas explained that the 

Company is not proposing an analog meter option and has not even purchased analog meters 

since approximately 2006. Mr. Sitkauskas further explained that analog meters are no longer in 

production from vendors that the company purchases meters from.  DTE’s AMI program is 

based on the utilization of a single open way meter throughout its service territory. (3 T 292-295) 

DTE’s AMI program receives the efficiencies gained from the use of one meter platform. 

Continued use of analog meters is incompatible with DTE’s new technology and the 

advancement of the advanced metering infrastructure program (4 T 513)   

No other witness submitted testimony that would support an alternative proposal to 

utilize analog meters instead of non-transmitting nor has any witness identified the costs of such 

an option or the maintenance, inventory and testing necessary to facilitate such an option.  It is 

also worthy to note that DTE’s Opt-Out proposal does not include a cost for the AMI meter or a 

non-transmitting meter as was misunderstood in some of the initial briefs.  Those costs were 

addressed in subsequent rate cases and are not at issue here.  

Perhaps, equally important is the fact that the Commission does not possess the statutory 

authority to invade the managerial province of the utility and force the utility to provide a 

specific meter option for its customers.  The Michigan Supreme Court made clear in Union 

Carbide Corp v Public Service Comm, 431 Mich 135, 148; 428 NW 2d 322 (1988) that the 

power to fix and regulate rates, however, does not carry with it, either explicitly or by necessary 

implication, the power to make management decisions.  It must never be forgotten that while the 

State may regulate with a view to enforcing reasonable rates and charges, it is not the owner of 

the property of public utility companies and is not clothed with the general power of 
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management incident to ownership.  [Missouri ex rel Southwestern Bell Telephone Co v Public 

Service Comm, 262 U.S. 276, 289; 43 S Ct 544; 67 L Ed 981 (1923).] 

 The utility makes managerial decisions regarding all of the equipment it utilizes to 

provide reliable electric service (conductors, transformers, sectionalizing equipment, meters 

etc.).  The Commission does not dictate the type or brand of such equipment, nor does it possess 

the legal authority to do so.  The Commission has the authority to enforce its regulations, the 

terms and conditions in its approved tariffs and to regulate the utility’s rates to provide such 

service and assure that the utility’s provision of service complies with applicable state and 

federal regulations.  Adopting the proposed analog meter option would go beyond this authority.  

For the reasons stated herein, in DTE’s initial brief and in the record of this proceeding.  The 

alternative proposal to use analog meters for the Opt-Out program must be rejected.   

 

B. DTE’s proposed participation level should be adopted to determine the initial and 
monthly Opt-Out charges. 
 

Staff, in its Initial Brief, acknowledged that it reviewed the Company’s cost estimates and 

determined that they are based on the Company’s experiences and past practices with meter 

reading and associated functions and are reasonable and consistent with other jurisdictions. (Staff 

Initial Brief p 4, 4 T 578)  Staff did, however, recommend that DTE’s proposed charges should 

be reduced to reflect a higher projected customer participation rate.  Staff chose to use a rate of 

0.60%, which resulted in a participation level of 15,500 customers.  (4 T 579)  The effect of 

Staff’s proposed modification is a change in the initial fee from DTE’s proposed $87 to the 

Staff’s proposed $67.20 and a change in the monthly fee from DTE’s proposed $15 to Staff’s 

proposed $9.80. Staff indicated that they chose this rate as a compromise between the 

Company’s proposed rate and the potentially higher rates forecasted by other utilities. (4 T 579) 
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Staff contends that, while it is impossible to know what the actual participation level will be in 

the long run, its recommended participation level better mitigates the risks between the Company 

and the customers choosing the service.  No other witness supported a different participation 

level although several Intervenors argued in brief that the participation rate should be 

significantly higher than DTE’s proposal.    

DTE developed its rates based on an estimate that 4,000 customers will decide to opt out 

of having a transmitting AMI meter.  The estimate was calculated by using the total number of 

calls received from customers expressing some concern with the installation of an AMI meter 

(1,100), and assuming that each and every call would result in an opt-out. (3 T 240)  The 1,100 

assumed opt-outs were then compared to the 800,000 total number of installs of AMI throughout 

DTE’s service.  The result was then extrapolated to reflect the entire service territory resulting in 

the estimated number of customers to select the AMI Opt-Out of 4,000 or approximately 0.19% 

of DTE’s eligible customers electing to opt out. (3 T 239-242)  DTE then benchmarked several 

other utility programs and determined that DTE’s estimated enrollment level of 0.19% was in the 

middle range of other utilities.  This estimate is based on DTE’s actual experience corroborated 

by the benchmarking of other utilities.  DTE acknowledges that the determination of the actual 

participation level would be impossible, but contends that its use of data supported by its own 

experience is more reliable than Staff’s proposal.  Staff’s reliance on the forecast of Consumers 

Energy opt out participation (Staff Initial Brief, P. 5), should be tempered given that Consumers 

Energy is on the front end of their installations and thus don’t have the experiences to date of 

DTE (3 T 239).  Further, adopting a number that is unnecessarily high would result in a under 

collection of costs in contradiction to cost of service rate making principles.  DTE contends that 

Staff’s proposed rate is too high and considerably higher than any benchmarked utility that has 
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implemented an AMI Opt-Out Program. DTE’s forecast is within the range of the other utilities 

with more developed programs and nowhere near the 0.60% level proposed by Staff. (3T 239-

241)  

Mr. Holeton claims that DTE’s estimate of 4,000 is understated since there is “sufficient 

documentation that most consumers would request to opt out if they could voluntarily make an 

educated informed decision.” (Holeton Initial Brief, P. 7)  However, Mr. Holeton does not 

provide a reference to the claimed “sufficient documentation” in his Initial Brief nor offers any 

such evidence in his testimony.  There is no reasonable basis to assume that just because a 

community passed a resolution regarding opt out this it somehow translates into individual 

consumers in these jurisdictions wanting to opt out.  This assumption was never proven or 

established as record evidence in this proceeding and should therefore be rejected. (4 T 522) 

For these reasons, DTE contends that its estimate of 4,000 customers is reasonable and 

appropriate.  In addition, DTE will reconsider this estimate based on actual enrollment data in its 

next general rate case. (3 T 253)  

 

C. DTE’s proposed Opt-Out fees are just and reasonable. 

The Intervenors argue in their initial briefs for Opt-Out charges that range from 

advocating the Staff’s prosed adjustments to having no charges at all.  In several instances, 

adjustments are proposed that would eliminate either the initial charge or the monthly charge or 

significantly reduce both of the charges. (See Kurtz and Edwards Initial Brief, pp. 11-12, 

Cusumano Initial Brief, p. 17, Holeton Initial Brief, p. 10, Meltzer Initial Brief, pp. 10,12, 

Spranger Initial Brief, p. 3, Schmidt Initial Brief, p. 4)  There is no reasonable basis or 

evidentiary support to adopt any of the changes to DTE’s proposed charges that are 
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recommended by the Intervenors.  Many of the proposals are directly in conflict with the 

Commission’s directive.  The Commission, in its U-17000 Order, explained that a small minority 

of customers have significant concerns about AMI.  For those customers, the Commission 

required the electric utilities to make available an opt-out option, based on cost-of-service 

principles.  

DTE developed a fee structure that reflects the actual cost of maintaining a non-

transmitting AMI meter without causing incremental costs and expenses on the millions of 

customers not electing to opt out.  It is not appropriate for all customers to subsidize one segment 

of customers who request and receive a more expensive level of service.  Such a scenario would 

be unfair and would contradict basic principles of cost causation.  The Opt-Out program is 

voluntary, thus customers concerned about the additional costs are not required to opt out. (3 T 

232) DTE’s proposal provides that customer’s electing to opt out will be subjected to an initial 

charge of $87.  This charge is based on the cost of infrastructure expenses to train employees to 

modify the transmitter located inside the AMI meter, the modification of the transmitter inside 

the meter and information technology expenses associated with billing customers that choose to 

opt out of having an AMI meter installed at their premises. (3 T 233)  The specific cost 

components of the initial charge are supported by the Company’s witness and summarized in 

Exhibit A-1 Schedule 1 and further supported in Exhibit A-1 Schedules 2 and 3. 

DTE further proposed that customer electing to participate in the Opt-Out program will 

pay a monthly fee of $15 to cover the incremental costs of manual meter reading infrastructure 

and other services necessitated by maintenance of a manual meter system that would otherwise 

be avoided by an AMI meter system. (3 T 233)  The monthly charge has been adjusted to 

eliminate costs already included in residential customers current rates associated with AMI 
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infrastructure and meter reading. (3 T 232)  In its place, DTE charges the Opt-Out customers a 

cost for reading the meter.  Customers requesting to “opt out” will have their meter reads 

obtained manually and at least monthly according to the Public Service Commission, Consumer 

Standards and Billing Practices for Electric and Gas Residential Service (R 460.101).  The 

specific cost components of the monthly charge are supported by the Company’s witness and 

summarized in Exhibit A-1, Schedule 1 and further supported in Exhibit A-1, Schedules 4, 5, 6 

and 7.  Staff witness McLean testified that Staff has reviewed the Company’s cost estimates and 

determined that they are based on the Company’s experiences and past practices with meter 

reading and associated functions and are reasonable and consistent with other jurisdictions. (4 T 

578).  

The Intervenors in their initial briefs argued that utilities should not profit from rates 

established for the participation in the Opt-Out program (Spranger Initial Brief p. 2, Schmidt 

Initial Brief p. 1).  The record reflects that the proposed charges are cost based and designed to 

allow the utility to recover the costs of implementing the program.  There is no basis in the 

argument that profits will be gained or are built into the cost structure of the program.  No record 

evidence exists on the record to support such an argument.  

The Intervenors argued that the cost for manual metering is unreasonable and inflated.  

To illustrate this point, Intervenors compare the costs of manual meter reading that is built into 

rates today that reflect a meter reader performing reads on a route and reading approximately 500 

meters. ((3 T 278).  This is an inaccurate comparison.  The cost of reads for the Opt-Out program 

are based on a scheduled special read that due to diversity in geography and customer density the 

reader performs approximately 40 meter reads per day. (3 T 279) (Exhibit A-1 Schedules 1 and 

6) 
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Both the initial and monthly fees are cost based and reflect the incremental costs of 

providing this program to those that elect to participate.  DTE compared its proposal to other 

states to verify that its proposed costs were comparable from a benchmarking perspective.  DTE 

found that its proposal and proposed charges were consistent and comparable with other states.  

California’s utilities charge an initial fee to residential customers of $75 and monthly charges of 

$10.  Nevada’s utilities have proposed a similar fee structure; $99 initial fee, with an $8 monthly 

charge for NV Energy customers and a $108 initial fee, with an $11 monthly charge for Sierra 

Pacific Power customers. (3 T 235) 

Throughout the Intervenor initial briefs, many factual statements, proposals, calculations 

and opinions are provided without any evidentiary support or reference to the transcript in this 

proceeding.  For example, statements made by the Intervenors utilizing information from other 

states such as New Hampshire, Oregon, Vermont and Georgia (See Holeton Initial Brief p. 8 and 

Spranger Initial Brief p. 1) are not in record evidence.  In addition, arguments are made without 

any basis or reference to any competent, material and substantial evidence submitted in this case. 

Another example of this is the statement made by Mr. Holeton that “a smart meter will not save 

you money” (Holeton Initial Brief p. 4).  The claimed source of this information is Exhibit I-JH-

2.  However, this Exhibit, which is copied from the Michigan Public Service Commission web 

site, goes on to state, “….but it provides the foundation for features that can.  Smart meters will 

also help utilities run more efficiently by giving them a more accurate picture of their customers’ 

energy use, which they can use in determining electricity needs throughout the day.”   

The party alleging a fact to be true should suffer the consequences of a failure to prove 

the truth of that allegation.  Unproven allegations cannot stand in the place of evidence.  Things 

not proven must be taken as non-existing since a decision cannot be based upon conjecture. Kar 
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v Hogan, 399 Mich 529, 539; 251 NW2d 77 (1976), Star Steel v USF&F, 186 Mich App 475, 

481; 465 NW2d 17 (1990); See also, Skinner v Square D Co, 445 Mich 153; 516 NW2d 475 

(1994).  All of the unsupported content and factual statements should be ignored and the 

inappropriate brief content should be stricken and not considered in the final determination of 

this matter.   

In addition, many arbitrary reductions or elimination of cost components are proposed. 

These recommended modifications are not supported by the record.  Creating rates that recognize 

reductions in certain costs while ignoring the increase in other costs, violates the due process 

rights of utilities.  The Michigan Supreme Court cited with approval the conclusions of a circuit 

court judge granting an injunction against such unlawful rates: 

“Certainly at first blush it would appear to anyone steeped in ‘due 
process’ considerations that it is grossly unfair to include certain 
items of decreased cost in rate determination while at the same 
time to exclude items of increased cost.”  Michigan Consolidated 
Gas Company v Public Service Comm, 389 Mich 624, 633; 209 
NW2d 210 (1973). 
 

The initial and monthly charges were developed utilizing cost based ratemaking 

principles consistent with the methodology utilized in the Company’s most recent rate case. (3 T 

234) DTE’s program and proposed charges are reasonable, cost based and consistent with 

charges approved in other states.  

Intervenors, Kurtz, Edwards and Meltzer argued that R 460.115 of the Consumers 

Standards and Billing Practices for Electric and Gas Residential Service, limits the ability of 

DTE to charge customers for meter reads. (Kurtz- Edwards Initial Brief p. 20, Meltzer Initial 

Brief p. 9).  

R 460.115 provides: 
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Rule 15. A utility shall provide each customer with the opportunity to read and 
report energy usage provided the customer accurately reports energy usage on a 
regular basis. A utility shall provide postage-paid, pre-addressed postcards for this 
purpose upon request, or the utility may permit customers to report meter readings 
on a secure company website, by telephone, or other reasonable means. At least 
once every 12 months, a utility shall obtain an actual meter reading of energy 
usage to verify the accuracy of readings reported in this manner. Notwithstanding 
the provisions of this rule, a utility company representative may read meters on a 
regular basis. 
 

The Intervenors argue that since the utility is required to provide an opportunity for each 

customer to read and report energy usage and that the utility is only required, once a year, to 

obtain an actual meter reading of energy usage to verify the accuracy of readings reported in this 

manner, any costs incurred by a more frequent reading of the meter should be borne by the 

utility. (Kurtz- Edwards Brief P.20, Meltzer Brief p. 9). 

DTE would agree that Rule 460.115 provides customers with an opportunity to submit a 

meter read and not receive an estimated bill.  Customer self-reported reads are available to all 

customers who are concerned with estimated bills.  However, Rule 460.115 does not reduce or 

eliminate the Company’s need or right to read its meters.  DTE attempts to read every meter 

every month. The Opt Out pricing reflects the costs of performing this function.  A Customer’s 

provision of a self- reported read will not alleviate any of the costs included in the rate design for 

the Opt Out program. (3 T 251) 

The Kurtz-Edwards Brief also argues that DTE’s proposed Tariff should be amended and 

proposes an alternative program suggesting that meter reading is a fixed cost, not based on the 

number of Opt-Out customers and suggests that individuals who provide self-reported reads 

should not be charged for a monthly read.  

The Kurtz-Edwards Brief specifically provides: 
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The tariff should be amended to provide the option for a customer to report his or 
her usage on a regular basis and not be charged the monthly read. As the monthly 
read is a fixed cost not based on the number of opt-out customer nor on the 
number of manual (“special”) reads, a customer who regularly reports his or her 
meter reading can simply be credited that amount on his or her bill. Provision can 
be made such that a customer who fails to report a reading more than two times in 
a row (or whatever number the Commission deems appropriate) will be 
considered to have waived his or her opportunity to self-report electrical usage 
until such time as the customer reports readings four consecutive times in a row 
(or such other number as the Commission deems appropriate). (Kurtz- Edwards 
Brief P. 21) 
 
This proposal is not supported by any testimony in this case or any substantial evidence 

or competent material.  There is no record to support the details of such a proposed program, 

how such a program would be implemented or managed.  This proposal should be ignored. 

Further, the proposal would require an amendment to promulgated rule R 460.115 since no 

ability exists for the Company to determine that a customer lost its right to provide self-reported 

reads after two months of inaccuracy.  For these reasons there is no legal basis for the proposal.   

For these reasons, DTE requests that the Commission approve its AMI Opt-Out Proposal 

along with the AMI Opt-Out Tariff as described herein and in the testimony and exhibits 

supported by the Company. 

  

D. DTE’s proposed AMI Opt-Out Tariff should be approved. 

The AG, Staff and Intervenors, Kurtz and Edwards, proposed modifications to the 

language in DTE’s proposed Tariff Exhibit A-2. Staff proposed a change to the tariff to make 

clear that the customer is choosing a non-transmitting meter as opposed to a transmitting meter 

which is the Company’s standard meter for residential customers.  Staff’s recommended tariff 

also makes clear when the charges apply for customers who choose a non-transmitting meter and 
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live in areas that have not yet received transmitting meters. (4 T 578, Exhibit S-2). DTE does not 

object to Staff’s proposed modifications to the language presented in Exhibit A-2.  

The AG proposes a number of changes to Exhibit A-2 including the elimination of the 

initial fee, allowing the use of an analog meter, and an adjustment to the monthly fee.  DTE 

opposes those modifications as discussed earlier in this brief.  DTE further contends that there is 

no evidentiary support in the record of this case or legal basis to demand that DTE utilize an 

analog meter for its AMI Opt-Out Program.  The AG further proposes to amend the last 

paragraph in proposed Exhibit S-2 to read: “Customers electing this provision will be physically 

unable to access all of the potential benefits of having a transmitting meter.  All charges and 

provisions of the customer’s otherwise applicable tariff shall apply”.  DTE does not object to 

amending the paragraph as proposed by the AG.  

 

E. DTE’s Optional Opt-Out Program Does Not Violate The American’s with 
Disabilities Act. 
 

Several Intervenors, in their initial briefs, argue that DTE’s proposed Opt-Out program 

violates Title II or Title III of the Americans with Disabilities Act (“ADA”). (Spranger Initial 

Brief, p. 2, Schmidt Initial Brief, p. 4, Cusumano Initial Brief, p. 13, Kurtz-Edwards Initial Brief, 

p. 25)  The argument is flawed and has no merit. Title II of the ADA is intended to protect 

qualified individuals with disabilities from discrimination on the basis of disability in the 

services, programs, or activities of all State and local governments.  DTE is not a State or local 

government and its proposed Opt-Out program is not an activity of the State or local 

government.  Furthermore, the ADA provides for equality of opportunity, but does not guarantee 

equality of results.  The ADA does not require a State or local government entity to provide 

additional services for individuals with disabilities that are not provided for individuals without 
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disabilities.  Some Intervenors argued that in some manner, the Commission would violate the 

ADA by approving the Opt-Out Program.  This argument is also flawed.  DTE’s Opt-Out 

program is optional.  Any residential customer may elect to participate in the Opt-Out program 

or decide not to participate.  No inquiry will be made regarding the existence of any disability or 

the lack of a qualifying disability.  For these reasons, there is no basis that this program offering 

is discriminatory in any respect. 

The Intervenors also argue, in their initial briefs, that DTE’s program violates title III of 

the ADA.  There is no merit to this argument and no legal basis for their conclusion.  Title III of 

the ADA applies to places of public accommodation.  Under Title III a public accommodation 

may not discriminate against an individual with a disability in the operation of a place of public 

accommodation.  Title III also prohibits discriminatory denial of services or benefits to 

individuals with disabilities.  DTE’s Opt-Out program applies to residential customers who may 

select to participate in the program.  Residential properties are not places of public 

accommodation.  Notwithstanding this fact, DTE’s Opt-Out program is not discriminatory in any 

respect.  It is open to all residential customers and the Company is not requesting a reason for 

participation and in no way unnecessarily inquiries into the existence or lack of existence of a 

qualifying disability.  Accordingly, there is no basis for the argument that DTE’s program 

violates the ADA.  

 

III. CONCLUSION 

The Commission in its U-17000 Order explained that a small minority of customers have 

significant concerns about AMI.  For those customers, the Commission required the electric 

utilities to make available an opt-out option, based on cost-of-service principles.  The 

Commission based its decision on the Staff Report submitted in Case No. U-17000 that 
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indicated, after careful review of the available literature and studies, that the health risk from the 

installation and operation of metering systems using radio transmitters is insignificant.   

Pursuant to the Commission’s directive and the recommendation contained in the Staff 

Report, DTE proposed its AMI Opt-Out Program. DTE’s program is designed to provide an 

opportunity for individual residential customers who voluntarily request to participate in the 

program to have a non-transmitting AMI meter installed at their residential service address 

instead of the Company’s transmitting AMI meter. (3 T 230)  Customers may opt out for any 

reason and will not be required to communicate the reason to the Company.  This program is 

optional, no customer is required to participate or incur the fees associated with participation 

unless they desire to opt-out. Staff submitted testimony indicating that it reviewed the 

Company’s proposal and determined that, apart from a few alterations to the Company’s tariff 

and charges, the proposal is consistent with the September 11, 2012 Commission Order in Case 

No. U-17000. (4 T 577)  

The option for an analog meter that was proposed by the AG along with several 

Intervenors was not supported by competent, material and substantial evidence on the whole 

record and unlawfully invades the managerial province of the utility.  The proposed elimination 

or reductions to the initial and monthly fees are also not supported by competent, material and 

substantial evidence on the whole record, and violates the Commission’s directive to utilize cost 

of service principles in the determination of the applicable charges for the Opt-Out program.  

For these reasons stated above, the proposed AMI Opt-Out program is reasonable, 

appropriate and meets the requirements established by the Commission in its U-17000 Order and 

should be approved.  
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IV. RELIEF REQUESTED 

DTE respectfully requests that the Commission issue an order: 

A. Determining that DTE’s proposed AMI Opt-Out Program is reasonable and 

appropriate; 

B. Approving DTE’s proposed AMI Opt-Out Program along with its proposed initial 

and monthly fees as reflected in DTE’s proposed AMI Opt-Out tariff modified by Staff in 

Exhibit S-2; and 

C. Granting such other and further relief and authority as is just and reasonable. 

 

     Respectfully submitted, 

  THE DETROIT EDISON COMPANY 
 

 
 

Dated: February 26, 2013 
 By: __________________________________ 

 Legal Department 
 Michael J. Solo Jr. (P57092) 
 Attorney for Detroit Edison 

  One Energy Plaza, 688 WCB 
  Detroit, Michigan  48226 
        (313) 235-9512    
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S T A T E   O F   M I C H I G A N 

 

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION 

 

* * * * * 

 

In the matter of the application of ) 

THE DETROIT EDISON COMPANY    ) 

seeking approval and authority to  ) Case No. U-17053 

implement its proposed advanced metering ) 

infrastructure opt-out program. ) 

                                                                                         ) 

 

 

 At the May 15, 2013 meeting of the Michigan Public Service Commission in Lansing, 

Michigan. 

 

PRESENT: Hon. John D. Quackenbush, Chairman  

Hon. Orjiakor N. Isiogu, Commissioner 

Hon. Greg R. White, Commissioner 

 
ORDER 

 

 On July 31, 2012, DTE Electric Company f/k/a The Detroit Edison Company (DTE Electric) 

filed an application, with supporting testimony and exhibits, seeking authority to implement an 

advanced metering infrastructure (AMI) opt-out program (OP).   

 A prehearing conference was held before Administrative Law Judge Dennis W. Mack (ALJ) 

on September 10, 2012.  Intervention was granted to the Michigan Department of the Attorney 

General (Attorney General), and to DTE Electric customers Dominic Cusumano, Lillian 

Cusumano, Cynthia Edwards, Linda Kurtz, Pauline Holeton, John Holeton, Richard Meltzer, 

Karen Spranger, and Sharon Schmidt.  The Commission Staff (Staff) also participated.  At the 

conclusion of the prehearing, a public hearing was held to take comments.  See, 1 Tr 36-96.   
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 The ALJ ruled on several motions to strike testimony and exhibits on January 8, 2013.             

2 Tr 183-196.
1
  Evidentiary hearings were held on January 15-16, 2013.  Following the filing of 

initial and reply briefs, the ALJ issued a Proposal for Decision (PFD) on March 22, 2013.  On 

April 12, 2013, exceptions were filed by Linda Kurtz and Cynthia Edwards (Kurtz and Edwards), 

Dominic and Lillian Cusumano (Cusumanos), John and Pauline Holeton (Holetons), Sharon 

Schmidt (Schmidt), the Attorney General, and DTE Electric.  On April 19, 2013, exceptions and a 

motion for an extension of time for filing exceptions were filed by Richard Meltzer (Meltzer).  On 

April 26, 2013, replies to exceptions were filed by the Holetons, Meltzer, the Attorney General, 

the Staff, and DTE Electric.  The record consists of 641 pages of transcript and 12 exhibits 

admitted into evidence.   

  

Positions of the Parties 

 The Commission first approved rate base treatment of AMI-related costs in the December 23, 

2008 order in Case No. U-15244, pp. 62-63, for DTE Electric’s proposed AMI meter installation 

pilot program.  AMI expenditures are reviewed on a case-by-case basis.  In DTE Electric’s most 

recent rate case the Commission approved $71,564,000 in AMI-related capital expenditures.  

October 20, 2011 order in Case No. U-16472, p. 22.   

 In the September 11, 2012 order in Case No. U-17000, p. 5, the Commission directed 

investor-owned utilities to “make available an opt-out option, based on cost-of-service principles, 

for their customers if or when the provider elects to implement AMI,” and noted that DTE Electric 

had already made such a filing in this case.  Consistent with that order, the ALJ found that the 

                                                 
1
 Some of the exceptions appear to be focused on re-arguing these motions, though no party 

filed for leave to appeal the ALJ’s determinations.   
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scope of this case is for “setting the rate for opting out of the AMI at the cost Edison will incur for 

providing non-transmitting meters to residential customers who elect to opt out.”  2 Tr 183.   

 DTE Electric’s proposed OP would allow a residential customer to have his or her AMI meter 

rendered non-transmitting.  The proposal calls for an initial charge of $87 and a monthly fee of 

$15 for opting out.  See, Exhibit A-2.  Once the OP is approved, customers who wish to participate 

and who already have an AMI meter will have the meter’s transmitting capability disabled; and 

customers who have not yet received an AMI meter will have that meter’s transmitting capability 

disabled upon installation.   

 DTE Electric indicated that the proposed $87 initial fee to disable the transmitting capability 

of the meter has three components:  (1) $61 for the time and expense of disabling the meter, 

including wage and transportation costs; (2) $2 for one hour of training for the employees who will 

carry out the disabling of the meter; and (3) $24 for billing system modifications.  The proposed 

$15 monthly fee includes the operational costs of the OP, including costs to manually read the 

meters.  Participants in the OP will receive credits of $0.45 and $0.15 per meter for the AMI and 

meter reading costs included in current rates set in Case No. U-16472.  See, Exhibit A-1.  The 

amount of each fee is also based upon the company’s estimate that 4,000 customers will elect to 

participate in the OP.  3 Tr 253.  To arrive at this number, DTE Electric took the 1,100 expressions 

of customer concern that the company has received since the pilot program began and divided that 

number by the 722,000 installations completed as of the date of the application, and multiplied the 

result by the total number of customers (2,100,000), to arrive at 3,200, which was rounded up to 

4,000.  This equates to 0.2% participation in the OP.  3 Tr 239.  DTE Electric indicated that this 

falls within the 0.002% to 0.4% range of opt-out participation experienced by utilities in other 
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states that are further along in the process.  3 Tr 240.  The company’s proposed tariff is Exhibit   

A-2.   

 The Staff, noting the actual use of the proposed tariff, referred to the opt-out program as the 

non-transmitting meter provision (NMP).  The Staff agreed with DTE Electric’s method for 

calculating the proposed fees based on cost of service principles, but disagreed with the number of 

estimated participants.  The Staff advocated fees based on an estimate of 15,500 participants, 

which yields an initial fee of $67.20, and a monthly fee of $9.80.  See, Exhibit S-1.  This equates 

to a 0.6% NMP participation factor.  The Staff also cited the experience of other utilities, as well 

as the 1.5% participation rate that Consumers Energy Company (Consumers) forecasts in its 

pending rate case, Case No. U-17087.  The Staff’s proposed tariff is Exhibit S-2.   

 The Attorney General proposed leaving analog meters in place for customers who wish to opt 

out of the use of the transmitting capability of an AMI meter, thus eliminating the need for the 

initial opt-out fee.  The Attorney General contended that the company had not adequately 

supported its estimated costs, and initially supported the Staff’s proposed monthly fee, but later 

supported a monthly fee of $0.738.   

 Turning to the intervenor customers, Spranger argued that AMI meters are not mandatory and 

thus there should be no fees at all; that the participation level is understated; and that AMI meters 

pose a health threat and their use violates the Americans with Disabilities Act (ADA), 42 USC 

12101 et seq.  Schmidt argued that the monthly fee is excessive, and that use of the meters 

threatens health and violates the ADA.  Kurtz and Edwards argued that all aspects of AMI meters 

should be examined in this proceeding, including the type of meter, and health, safety, privacy, 

and disability-related cost issues.  They also argued that the exclusion of business customers from 

the OP is inequitable, and that the OP violates the ADA and other federal and state laws governing 
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disability.  Meltzer argued in favor of keeping analog meters with self-reported meter readings, 

and that the company has understated participation in the OP.  The Cusumanos argued that privacy 

and health issues should be examined in this proceeding as well as the potential violation of the 

ADA; that the participation level is understated; that non-residential customers should be included; 

and that AMI meters should be made voluntary.  The Holetons argued that participation is 

understated by the company, and that there should be an option to retain the analog meter with no 

fees.   

 

The PFD 

 The ALJ begins the PFD by addressing motions filed after the close of the evidentiary 

hearings.  The ALJ denied Kurtz’s February 22, 2013 motion to correct the transcript, on grounds 

that none of her requested changes are material or relevant to the legal arguments raised regarding 

the motions to strike.  PFD, p. 6.  The ALJ also denied the Staff’s March 1, 2013 motion for 

removal of improperly filed items from the Commission’s website.
2
   

 The ALJ began his analysis by revisiting the scope of the case, which, pursuant to Case No. 

U-17000, he found is limited to the consideration of the proposed OP under cost of service 

principles.  “In essence, these principles assess the costs of the Program to the participants of the 

Program,” in order to ensure that all customers are not called upon to subsidize a small segment of 

customers.  PFD, pp. 18-19.  The ALJ noted the open dockets in Case Nos. U-17000 and U-17102 

which, respectively, involve issues concerning the general deployment of smart meters, and 

customer information and data privacy related to AMI deployment, as well as the dockets for 

individual utilities in which the Commission has approved rate base treatment of AMI-related 

                                                 
2
 The ALJ also found the March 20, 2013 motion filed by Edwards to be moot.  

 



Page 6 

U-17053 

costs, such as Case Nos. U-15244, U-15768, and U-16472.  The ALJ found that the orders in each 

of these cases serve to limit the issues in this proceeding.  The ALJ also noted that while the 

decision to deploy AMI technology is the company’s decision, the Commission must “assure that 

ratepayers are protected from unreasonable or imprudent costs that may be included in utility 

rates.”  PFD, p. 21, quoting the October 20, 2011 order in Case No. U-16472, p. 23; see, also, 

Union Carbide v Public Service Comm, 431 Mich 135, 148-152; 428 NW2d 322 (1988).       

 Turning to the intervenor customers’ arguments regarding the ADA, and health, safety, and 

privacy concerns, the ALJ found that “none of the Intervenors provide any basis to invoke these 

enactments in a proceeding whose sole purpose is to establish an Opt-Out Program under cost-of-

service principles.”  PFD, p. 22.  The ALJ found the customers’ arguments to be irrelevant to the 

purpose of this proceeding.  Noting that the decision to carry out AMI deployment as well as the 

determination regarding which customer classes to include in AMI deployment are operational 

decisions in the hands of the company, the ALJ found that the Commission’s role is to examine the 

request for rate recovery associated with these decisions.  The ALJ found that the question of 

which type of meter to employ is not at issue in this matter, nor is the question of whether AMI 

should be pursued at all.  The ALJ further notes that R 460.115 authorizes the utility to perform 

actual meter reads on a regular basis, whether or not the customer has the opportunity to self-read, 

and does not provide a basis for reducing the proposed monthly fee.   

 The ALJ further found that none of the intervenors, including the Attorney General, provided 

any evidence addressing the implementation and management aspects of retaining analog meters.  

The ALJ referenced the fact that the company has not purchased analog meters since 2006, and 

that the Staff stated in its report filed in Case No. U-17000 that analog meters are no longer in 

production.  “Given that analog meters are effectively obsolete, it would be imprudent to require 
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the Company to keep them in stock, or to service and/or maintain them for a relatively small 

number of their customers.”  PFD, p. 27.  Finally, the ALJ noted that this proceeding cannot be 

used as a collateral challenge to the orders approving the AMI pilot program or approving rate 

base treatment of certain costs, as this is not a proceeding to establish just and reasonable costs, 

but rather a proceeding to establish an opt-out option consistent with cost of service principles.   

 Turning to the proposed fees, the ALJ found the Staff’s proposed method for determination of 

the participation level to be more persuasive than DTE Electric’s.  The ALJ found that the Staff’s 

estimate is closer to the upper end of participation percentages seen in California and Texas, and 

closer to Consumers’ estimate.  The ALJ also noted that, as of January 2013, the company has 

received 3,269 expressions of concern from customers, which indicates an increase over the 1,100 

used to set the estimate in mid-2012.  The ALJ did not want the estimate of the number of 

customers seeking to opt out to be set too low, since that could affect participation rates by 

imposing an artificially high fee.   

 The ALJ recommended adoption of the Staff’s estimated participation level, which yields fees 

of $67.20 as an initial fee, and $9.80 as the monthly fee.  Based on DTE Electric’s agreement to 

the Staff’s proposed tariff language and certain language proposed by the Attorney General, the 

ALJ adopted the tariff language of Exhibit S-2, with the exception that, in the final paragraph, the 

phrase “not have access” is changed to “be physically unable to access.”  PFD, pp. 35-36.     

 

Exceptions and Replies to Exceptions 

 In their exceptions, Kurtz and Edwards note that in the September 11, 2012 order in Case No. 

U-17000 (September 11 order), the Commission required all utilities deploying AMI to provide an 

opt-out option, and state that the ALJ failed to make note of this in the History of Proceedings 

section of the PFD.  Kurtz and Edwards argue that the ALJ misconstrued their positions regarding 
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the scope of the case and several other issues.  They state that they provided testimony regarding 

the health effects of non-transmitting meters that was ignored by the ALJ, and that their arguments 

regarding the potential violation of the ADA and Section 504 of the Rehabilitation Act of 1973 

actually bear on the cost of service of the opt-out program.  They urge the Commission to look at 

the health effects of transmitting and non-transmitting meters, stating “No epidemiological studies 

have been made of the effects of smart meters on human health, and the Commission did not use 

any epidemiological studies or surveys in making its determination.”  Kurtz and Edwards’ 

exceptions, p. 3.
3
  They point out that for those who experience negative health effects from AMI, 

opting out is not voluntary.  They assert that the Commission has only looked at the effects of 

radiofrequency, but has not looked into the effects of “other electromagnetic waves emitted by 

these meters.”  Id., p. 4.  They maintain that the ALJ erred in finding that the type of meter chosen 

is outside of the scope of this proceeding, because it bears directly on the cost of service and is not 

a management decision.      

 Kurtz and Edwards object to the ALJ’s failure to discuss their analysis of the words 

“proposed” and “program.”  They maintain that the ALJ misunderstood them in thinking that they 

were trying to seek a re-evaluation of the smart grid program.  Kurtz and Edwards emphasize the 

cost-based nature of their arguments.  They object to the ALJ’s decision to ignore their cost 

analysis of retaining analog meters.  They point to their arguments demonstrating that installing an 

analog meter at the homes of OP customers will save millions of dollars, even where re-

installation is required.  Drawing on statements in Meltzer’s brief, they argue that this option 

would save up to $4.6 million for the OP.   

                                                 
3
 All page citations refer to the pages of Kurtz and Edwards’ brief in support of their 

exceptions, for which the correct numbering begins on p. 2 of that document.   
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 Kurtz and Edwards argue that the ALJ erred in determining that all customers should not 

subsidize a minority who opt for a more expensive level of service, claiming that there is no 

evidence to show that opting out is more expensive.  “AMI meters cause the intervenors 

significant physical harm as would have been established by their lay opinion testimony.”  Id.,     

p. 10.  They analogize the issue to the safety of vaccines and nuclear power.   

 Kurtz and Edwards argue that, while the decision to deploy AMI may have been a 

management decision, the decision as to what meter is to be forced upon those who opt out is not a 

management decision.  They point to the September 11 order to show that the Commission has 

decided that whether to offer an opt-out program is not a management decision (since the 

Commission mandated the requirement to offer one), and thus argue that whether an analog meter 

may be retained should be decided by the Commission as well.  Kurtz and Edwards point out that 

no regulation allows the utility to pass on the costs of excessive meter reading, and argue that the 

proposed fee is many times greater than it has been previously.   

 They also point out that in the September 11 order the Commission did not limit its OP 

mandate to residential customers, and argue that other customers should be included.  They argue 

that leaving analog meters in place will save money, and re-installing analog meters will save 

money over the option of having AMI meters rendered non-transmitting.  They contend that it 

takes five minutes to change out a meter, at a cost of $20, and that analog meters seldom require 

service.  Id., pp. 17, 19.  Kurtz and Edwards urge the Commission to reopen the record to take 

additional evidence on the administration and management of analog meters.  They refer to 

Consumers’ plan to allow customers to retain analog meters, pointing out that analog meters have 

a much longer life than smart meters.  They suggest that DTE Electric stockpile analog meters.  

Kurtz and Edwards further argue that the ALJ erred in calling the objections to analog meters a 
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collateral challenge, because none of the prior Commission decisions actually involved the 

question of whether an analog meter could be retained.  They conclude “The actual impact of AMI 

meters is not yet certain.  Hence their recovery as costs is not just nor is it reasonable without a 

showing of evidence sufficient to indicate that they are.”  Id., p. 21.  They also request oral 

argument.    

 The Staff replies that the type of meter in use by the utility, and its associated costs, are 

outside the scope of this tariff case.  The Staff points out that the tariff is designed to recover costs 

associated with operations and maintenance expenses.  The Staff further replies that none of the 

parties who have asserted that the AMI meters present a health threat have provided evidence to 

show a cause and effect relationship between the meters and associated illness.  The Staff asserts 

that the ALJ correctly ruled that an opt-out option for business customers is not at issue in this case 

because DTE Electric only applied for approval of a residential tariff, and because Kurtz and 

Edwards lack standing to raise this issue.  The Staff describes the record as replete with evidence 

that supports the charges contained in the Staff’s proposed tariff.   

 The Staff further contends that there is no dispute that costs are involved when a customer 

requests to disable the transmitting capability of the meter.  The Staff notes that the Commission’s 

billing rules reinforce the importance of the utility acquiring an actual meter read at least once a 

year.  The Staff argues that it is reasonable to cover the cost of meter reads, and notes that, for 

those utilities that are not changing to AMI, they have changed instead to digital meters which 

allow a walk-by meter read, unavailable with analog meters.   

 The Attorney General replies that he neither supports nor opposes the exceptions filed by the 

customer intervenors, noting that those exceptions contain no specific objection to allowing 

customers to opt out.   
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 In its replies to Kurtz and Edwards, DTE Electric contends that R 460.17341(3) and          

MCL 24.276 preclude the Commission from making decisions based on non-record materials, and 

require that exceptions be supported by evidence and law and include references to the portions of 

the record that are relied upon.  DTE Electric argues that the customer intervenors’ exceptions do 

not meet these standards and cannot be the basis for decisions, as they are unsupported and lack 

attribution to any witness or other evidence.  DTE Electric contends that Kurtz and Edwards 

mistakenly treat their arguments as evidence, and that the ALJ correctly found that the record 

reflected support for the elements of the proposed fees.  DTE Electric argues that the 

Commission’s decision must comport with Const 1963, art 6, § 28, and be supported by 

competent, material, and substantial evidence on the whole record.  The utility asserts that factual 

statements made in a brief are not supported by the record and must be ignored as evidence.  The 

utility notes that the record supports no alternative opt-out proposals.     

 The Cusumanos contend that the ALJ limited the scope of this hearing in a way that was not 

required by the September 11 order.  They object to limiting this proceeding to consideration of 

the cost of service.  They state “Unlawful ‘takeover’ commencing from a pilot program suggests 

the ‘takings clause & unjust enrichment’, ‘unclean hands doctrine’, civil and/or criminal liability, 

significant revelation of known facts exhibiting incompatibility to human health, violation to 

building codes and existing structures, insurability & limitations to underwriting insurance, and a 

significant showing for disregard to the moral issues facing the state and nation.”  Cusumanos’ 

exceptions, p. 2.  They further argue that “This case cannot proceed under a presumption that there 

is no demonstrable harm and that an ‘opt-out’ proposal is intended, wherefore, merely suggesting 

to abate customers who have no basis in fact or law for refusing the AMI meters.”  Id., p. 3.  They 
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urge the Commission to consider possible adverse health effects and harm to privacy interests, and 

to allow evidence to be introduced regarding these potential harms.   

 The Cusumanos argue that the Commission should order a rehearing of this case with a newly 

defined scope.  They maintain that the OP is ineffectual since it provides no relief from 

“electromagnetic frequency (EMF) or ‘dirty electricity’ imposed on their home wiring.”  Id., p. 6.  

They further argue that since the Commission is charged with regulating the terms of utility 

service, the AMI program cannot be purely a management decision.   

 The Cusumanos object to the ALJ’s failure to consider their Fourth and Fifth Amendment 

arguments.  They contend that the OP does not actually address the complaints that have been 

heard from the public and 24 units of local government.  They also argue in favor of including 

business customers, particularly those who have “electro-sensitive” employees and patrons, 

because, to not do so would violate the ADA.  They ask the Commission “to determine 

(a) whether the AMI meters are even legal in this state for forced installation on unwilling 

customers, and (b) whether there is demonstrable harm, either to customer privacy or to customer 

health.”  Id., p. 11.   

 In reply, the Staff indicates its disagreement with the Cusumanos and other customer 

intervenors regarding the alleged health threats, stating, 

Staff suggests that those who oppose the use of these meters consider the issue of 

preservation of human life. Are those who are opposed to the use of these meters 

concerned about timely restoration of electric service when service goes out to 

customers? These meters can much more quickly and accurately find the location 

of each customer who is out and hence, help determine the cause of the outage. 

These meters can detect when power comes back on to individuals, and therefore, 

help the utility determine whether it has fixed the cause of the outage or if other 

problems still exist. Customers depend on electricity in their homes for a variety of 

functions from air conditioning in heat waves, to running ventilators, to 

refrigerating their food, to running air cleaners, to lighting their homes, to running 

the blower motor on their gas furnaces, and to running their electric furnaces, 

among other things. Staff suggests that moral considerations weigh heavily in 
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favor of this new modern technology, and those who oppose it are opposing the 

lifesaving functions that it can provide. 
 

Staff’s replies to exceptions, pp. 6-7.  The Staff also notes that “The legality of AMI is not an 

appropriate question in any Commission proceeding.”  Id., p. 7.  The Staff asserts that there is no 

dispute that it is legal to measure customer usage and to use AMI to take such a measure.   

       DTE Electric also disagrees with the exceptions, noting that the Cusumanos argue that only an 

analog meter can fulfill the opt-out plan but fail to reference any record evidence in support of that 

argument.  The utility notes that no other witness (besides its own) submitted testimony supporting 

an alternative proposal, or identifying the costs associated with the maintenance, inventory issues, 

and testing of analog meters.  DTE Electric argues that, in any case, the Commission lacks the 

authority to order the utility to use a specific piece of equipment such as a specific meter. 

       DTE Electric maintains that the customer intervenors’ health related arguments lack support 

in the record evidence, and that the Staff’s report filed in Case No. U-17000 indicates that, after 

careful review, the Staff concludes that any health risk is insignificant.  DTE Electric further avers 

that the arguments in favor of a business customer opt-out are made without reference to any 

record evidence, and that no evidence showed that any business wished to participate.  DTE 

Electric notes that the law requires the utility to take responsibility for accurately measuring and 

billing usage, and the customer’s ability to read the meter does not mitigate this responsibility.   

 In their exceptions, the Holetons contend that the AMI program should be voluntary, and the 

analog meters should not be eliminated by force.  They argue that removal of the old meters does 

not comport with cost of service principles, stating “This reverses the cost of service principle of 

analog meters possibly having to support AMI meters as a voluntary segment to Federal subsidies 

and rate increases supporting a Corporate mandate.”  Holetons’ exceptions, p. 3.  They contend 

that customers and the utility can work together to make meter readings.  They disagree with the 
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level of participation selected in the PFD.  “It is with the voices of the Resolutions and 

Moratoriums witch brought MPSC Case U-17000 and MPSC Case U-17053 that the number of 

consumers requesting an Opt-Out would change the dynamics of Case U-17053.”  Id., pp. 4-5.   

 Schmidt charges that the ALJ fails to consider that DTE Electric will realize savings from 

implementation of the AMI program.  She objects to the monthly fees and to the loss of the analog 

meters.  Alternatively, she asserts that the tariff fees should be markedly reduced.  She contends 

that the utility’s savings are not being passed on to customers, and there is no reason to increase 

the cost of meter reading.  She suggests an initial fee of $6.50 and a monthly fee of $4.90 based on 

subtracting the $61 initial cost, and cutting the monthly fee in half due to duplicative staffing. 

 The Staff refutes Schmidt’s assertion regarding cost savings, arguing that cost savings are 

currently reflected in base rates, and will be reflected in the calculation of future rates in the next 

rate case, and are, in any case, not relevant to the calculation of costs associated with the NMP.  

The Staff points out that, with respect to meter reads, there are economies of scale that are ignored 

by the customer intervenors.   

 Also in reply, DTE Electric again notes that the customer intervenors failed to rely on record 

evidence in their exceptions.   

 In his exceptions, Meltzer
4
 begins by stating that the ALJ affirmed that “the cost of service 

fees [DTE Electric] seeks to levy on customers who opt-out from installing an AMI meter are 

excessive, though only moderately so.”  Meltzer’s exceptions, p. 2.  He argues that none of the 

positions of the customer intervenors were represented in the PFD, and that nothing in the 

                                                 
4
 Meltzer explains that some weeks ago his e-mail carrier converted to a new system, and the 

new system identified e-mail from the Commission as spam, thus he was not aware that the PFD 

had issued.  In their replies, DTE Electric and the Attorney General do not oppose consideration of 

the exceptions.  In light of the fact that no party opposed the motion and the other parties still had 

a week to respond to his filing, the Commission accepts his late-filed exceptions for consideration.   
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September 11 order limited the factors that could be taken into account when considering the OP.  

Meltzer charges that the ALJ ignored the people’s voice.   

 Meltzer argues for the inclusion of business customers, due to the exposure to radio frequency 

throughout the workday.  He also argues that turning off a single AMI meter will not help those 

who live in apartments and condominiums with clusters of meters, and that charging such 

customers for opting out is deceptive and fraudulent.  Meltzer charges that neither the utility nor 

the Commission has done a scientific survey regarding opt-out participation, and have not 

educated the public on the full pros and cons of the AMI program, stating “DTE did engage in a 

systematic effort to promote misinformation regarding the AMI program as a benign technology 

without controversy, while smearing concerned citizens attempting to challenge their propaganda 

campaign.”  Meltzer’s exceptions, p. 6.  Meltzer asserts that the fees are not defensible, and that a 

currently installed analog meter has no marginal cost, no health effects, and has twice the lifespan 

of a digital meter, and that if analog meters are retained then their production will increase again.  

Meltzer argues in favor of self-reported metering using postcards, stating the utility “does not have 

authority or license to operate a remote controlled radio transmitter nor to collect data that reflects 

the personal behavior of customers within their homes.”  Id., p. 10.   

 In his exceptions, the Attorney General argues that this order must authorize DTE Electric to 

offer the opt-out program to residential customers, because that function could not be performed 

by the September 11 order under MCL 460.57 and 460.552.  The Attorney General supports the 

OP, but contends that there should be no initial fee because analog meters need not be removed.  

The Attorney General asserts that the company failed to support its proposed fees, for example, by 

not explaining why 126 employees need one hour of training.  The Attorney General argues that 
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there is no evidence that adding together calculated averages results in a just and reasonable 

average incremental cost.  The Attorney General supports a monthly fee of $3.385. 

 In reply, the Staff asserts that there is no dispute that the utility applied to have its proposed 

tariff approved.  The Staff further contends that the Attorney General’s argument presupposes that 

the utility acted imprudently in replacing analog meters with smart meters, and that the question of 

what type of meter should be used is not at issue here.   

 Also in reply, the Holetons contend that the Attorney General and the Commission have failed 

to offer any solution to customers who do not want the AMI meter and whose health is threatened 

by the meter.   

 DTE Electric replies that the Attorney General’s proposed fees are unsupported and based on 

significant mathematical errors.  DTE Electric notes that the Attorney General seems to agree with 

five out of the six components of the proposed monthly fee, and argues that he makes a 

mathematical error with respect to the meter reading cost component.  DTE Electric argues that the 

Attorney General errs in assuming that the $76,082 figure is the total cost for all employees 

involved in the meter reading function.  

 In its exceptions, DTE Electric disagrees with the ALJ’s conclusion regarding participation in 

the OP.  The company asserts that it already used a very conservative calculation by assuming that 

every complaint call would have resulted in an opt-out.  DTE Electric asserts that 15,500 is greatly 

overstated, and “no benchmarked utility has reached that level of participation.”  DTE Electric’s 

exceptions, p. 3.  The utility points out that its number is based upon actual experience 

corroborated by the benchmarking of other utilities, and that Consumers has less experience 

because its program is not as advanced.     
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 Meltzer replies that the larger participation number should be adopted because it is less 

punitive for customers.  He argues that simply because 798,000 customers did not complain does 

not mean that they are all happy with their meters.  He asserts that the public is generally unaware 

of the dangers associated with the meters and that there is little scientific evidence to support use 

of the meters.  Ultimately, he does not support adoption of the Staff’s number or of any fees, 

because the public is uninformed.   

 The Attorney General replies that a non-transmitting AMI meter and an analog meter provide 

the same information to the utility.  The Attorney General also supports the Staff’s participation 

number, and argues that, at a minimum, the Commission should adopt the charges proposed by the 

Staff.  The Attorney General supports adoption of Exhibit S-2, while still arguing for no initial fee 

and a $3.385 monthly fee, and urges the Commission to amend the “last paragraph in Exhibit S-2 

to clarify the fact that electing to take service under the tariff will make it physically impossible to 

access potential benefits from having a transmitting meter.”  Attorney General’s replies to 

exceptions, p. 6.  

 

Discussion 

 The vast majority of the customer intervenors’ exceptions address the scope of this 

proceeding; however, no party filed an application for leave to appeal the ALJ’s evidentiary 

rulings addressing the scope of the proceeding.  See, 1999 AC, R 460.17337.  In any case, the 

Commission finds the exceptions to be unpersuasive.  The ALJ correctly ruled that this proceeding 

is not a referendum on the AMI program, and neither the wisdom nor the equipment requirements 

of the AMI program are at issue here.  This is a proceeding to determine whether DTE Electric has 

proposed an appropriate plan and tariff for customers who want a non-transmitting meter.   
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 The ALJ accurately describes the history of the AMI program.  The Commission approved the 

pilot program in Case No. U-15244, and approved rate base treatment of the reasonable and 

prudent costs in that case; and has continued to review expenditures according to that standard in 

each subsequent rate case.  In the September 11 order, the Commission adopted the Staff’s report 

as “thoughtful and comprehensive” and as a point of departure for further discussion, singling out 

the continuing review of expenditures in rate cases, opt-out options, and privacy concerns for 

further action.  September 11 order, p. 4.  As has been noted repeatedly in the various AMI-related 

proceedings, while the Commission may not encroach on the managerial decision to commence 

the AMI program and to select the equipment attendant thereto, it will continue to protect the 

interests of ratepayers through review of the expenditures associated with the program for 

reasonableness and prudence.   

 The Commission finds that the PFD is well-reasoned and thorough and adopts the findings 

and recommendations of the ALJ.  While DTE Electric’s method of calculation is conservative (in 

that it considers every expression of concern to result in a decision to opt out), such expressions 

appear to be on the rise as the program expands, and the Staff’s proposed participation rate is more 

credible.  Real world experience will help with refining this calculation in the future; for the 

present the Commission rejects the utility’s exceptions and adopts the Staff’s number as well as 

the tariff language in Exhibit S-2 (Non-Transmitting Meter Provision), with the minor change to 

the final paragraph as outlined in the PFD.  Although the opt-out mandate set in the September 11 

order was not limited to residential customers, the Commission is unaware of any evidence 

showing that commercial and industrial customers seek an opt-out option, and finds that DTE 

Electric’s residential non-transmitting meter option satisfies the requirement of the September 11 

order.      
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 THEREFORE, IT IS ORDERED that:  

 A.  DTE Electric Company f/k/a The Detroit Edison Company’s application for authority to 

implement an advanced metering infrastructure non-transmitting meter provision is approved.   

B. Within 30 days of the date of this order, DTE Electric Company f/k/a The Detroit Edison 

Company shall file with the Commission tariff sheets in conformity with Exhibit A attached to this 

order. 

  

 The Commission reserves jurisdiction and may issue further orders as necessary.  

 

 Any party desiring to appeal this order must do so in the appropriate court within 30 days after 

issuance and notice of this order, pursuant to MCL 462.26.  

MICHIGAN PUBLIC SERVICE COMMISSION   

                                                                          

 

                                                                                      

________________________________________                                                                          

              John D. Quackenbush, Chairman    

 

          

 

 ________________________________________                                                                          

              Orjiakor N. Isiogu, Commissioner  

  

 

 

________________________________________                                                                          

              Greg R. White, Commissioner  

  

By its action of May 15, 2013.        

 

 

 

________________________________                                                                 

Mary Jo Kunkle, Executive Secretary
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C5  CUSTOMER RESPONSIBILITY (CONTD) 

C5.7 Non-Transmitting Meter Provision (Residential Only) 

On ___________, the MPSC approved the following charges for Detroit Edison residential 

customers that elect to have a non- transmitting meter: 

APPLICABILITY: Available to individual residential electric customers at a specific site 

location who elect to have a non-transmitting meter(s) installed at their premises.  A Customer 

electing this Non-Transmitting Meter Provision will have a non-transmitting meter(s) installed 

at the customer’s service location, have the meter read manually and be subjected to the 

following charges.   

Rates:  Initial fee: $67.20 per request 

Monthly Charge:  $9.80 per month 

A Customer electing to have a non-transmitting meter and who already has a transmitting 

meter installed at their premise will have their meter changed to a non-transmitting meter.  A 

Customer, who has not had their current meter replaced by a transmitting meter at the time 

they request to have a non-transmitting meter, will temporarily retain their current meter until 

such a time as transmitting meters in their area are installed and subsequently will receive a 

non-transmitting meter. A Customer who has not had their current meter replaced by a 

transmitting meter and requests a non-transmitting meter will pay the initial fee at the time 

they request this option but will not pay the monthly charge until transmitting meters are 

installed in their area.   

Customers electing this provision will be physically unable to access all of the benefits of 

having a transmitting meter.  All charges and provisions of the customer’s otherwise applicable 

tariff shall apply.   

 

(Continued on Sheet No. C-30.00) 

EXHIBIT A



 

 

 P R O O F   O F   S E R V I C E  
 

 

   STATE OF MICHIGAN )         
          
         Case No. U-17053 
 

          

          
      County of Ingham  ) 

 

 

 

Sharron A. Allen being duly sworn, deposes and says that on May 15, 2013 A.D. she served 

a copy of the attached Commission order by first class mail, postage prepaid, or by inter-

departmental mail, to the persons as shown on the attached service list. 

 
 

 
         

        

       _______________________________________ 

         Sharron A. Allen 
 
Subscribed and sworn to before me 
this 15

th
 day of May 2013 

 
 
 
 
_________________________________ 
Gloria Pearl Jones 
Notary Public, Ingham County, MI 
My Commission Expires June 5, 2016 
Acting in Eaton County 
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 They are freely available; and  

 They are straight- forward concepts that will be more easily and consistently utilized when 
building privacy controls into processes.  

 

The larger set of amalgamated principles used to conduct the Smart Grid PIA were chosen 
because they better served the purposes of identifying where, within an identified system or 
process, the most comprehensive set of privacy concerns exist. Typically, PIAs are performed by 
a specific individual or specialized group within an organization, and the PIAs look at a broader 
scope within a system or process and go less in-depth than a privacy use case.  

Privacy use cases are typically utilized by a broader community and are repeatedly used to 
examine a specific, narrow scope. By keeping the privacy use case process limited to one set of 
accepted privacy principles such as the OECD Privacy Guidelines, it will be simpler and more 
feasible for the privacy use cases to be consistently used and applied by the broader community.  

Appendix B contains the description of the activities of the privacy subgroup for creating privacy 
use cases. The privacy subgroup drafted multiple privacy use cases. The following are included 
as examples:  

1. Landlord with Tenants scenarios  
2. A PEV General Registration and Enrollment Process scenario  
 
While the privacy subgroup created a few privacy cases, work needs to continue to finish 
developing a more comprehensive set of privacy use cases for publication in a subsequent 
version of this document.  

While producing the sample privacy use cases drafts, the privacy subgroup established many 
recommendations based upon the work that was completed. These include:  

 Expanding the current collection of use cases to cover all Smart Grid entity types in addition 
to utilities (regulated or not) that will offer Smart Grid and smart device services;  

 Including a broader list of individuals about whom the Smart Grid, smart meters, and smart 
devices will generate additional personal information; and  

 Including within use cases, where appropriate and feasible to allow Smart Grid goals and 
processes to be met, a method for individuals to turn off/on certain smart meter and smart 
devices collection of personal information.  

 
The work done so far on creating privacy use cases has only begun to document the functions 
that need to be implemented to ensure that privacy is protected in Smart Grid operations. The 
privacy subgroup recommends ongoing development of a comprehensive set of use cases for 
privacy.  

5.8 SMART GRID PRIVACY SUMMARY AND RECOMMENDATIONS  

5.8.1 Summary 
Based upon the work and research done over the past year, the privacy subgroup reached the 
following conclusions:  
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1. The evolving Smart Grid technologies and associated new types of information related to 

individuals, groups of individuals, and premises may create privacy risks and challenges that 
are not fully addressed or mitigated by existing laws and regulations with regard to energy 
consumption, energy generation, billing, third-party Smart Grid applications data, and other 
related Smart Grid data.  

2. New Smart Grid technologies, particularly smart meters, smart appliances, and similar types 
of endpoints, may create new privacy risks and concerns that may not be addressed 
adequately by the existing business policies and practices of utilities and third-party Smart 
Grid providers.  

3. Utilities and third-party Smart Grid providers need to follow recognized privacy practices in 
a consistent and comprehensive fashion to effectively safeguard Smart Grid personal 
information and consumer privacy. Existing policies should be evaluated and revised, as 
required.  

 
5.8.2 Recommendations  
 
The challenge ahead is to create a Smart Grid Privacy Principles program that individuals accept. 
The goal is to have individuals participate in the Smart Grid, allowing the electric sector to thrive 
and innovation to occur. This will only happen when effective and transparent privacy practices 
are consistently implemented, followed, and enforced within the Smart Grid. To create this 
transparency and obtain the trust of Smart Grid participants—and based on the conclusions and 
the details of the associated findings—recommendations were made throughout this chapter for 
all entities that participate within the Smart Grid. A summary listing of all these 
recommendations includes:  

1. Conduct a PIA before making the decision to deploy and/or participate in the Smart Grid to 
identify risks to the personal information Smart Grid entities collect, process, store, and 
otherwise handle, along with determining appropriate risk mitigation activities. Smart Grid 
entities can refer to the methodology followed by the privacy subgroup, as described within 
this report, as a model for how to do their own PIAs. PIAs should be performed as follows:  

 Conduct an initial PIA to identify existing privacy risks and establish a baseline privacy 
posture measurement.  

 Conduct subsequent PIAs when major changes occur within the organization, systems, or 
applications; when new laws and regulations are put into effect that provide requirements for 
how Smart Grid data is used; and at any other time an event occurs that impacts how the 
Smart Grid entity does business, such as following an information security incident involving 
personal information.  

 2. Develop and formally document privacy policies and practices that are drawn from the full 
set of OECD Privacy Principles and other sectors’ privacy policies, regulations and laws that 

may be applicable. In particular the privacy subgroup recommends the following practices 
based on the Principles:  

 Management and Accountability. An organization should formally appoint positions and/or 
personnel to ensure that information security and privacy policies and practices exist and are 
followed. Documented requirements for regular training and  
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ongoing awareness activities and communications should exist and be consistently followed. 
Audit functions should be present to monitor all data accesses and modifications.  

• Notice and Purpose. An organization should provide consumers with meaningful, clear, and 
full notice in advance of the collection, use, retention, or sharing of energy usage data and 
personal information. Such notice should provide a detailed description of all purposes for which 
consumer data will be used, including any purposes for which affiliates and third parties will use 
the data. The notice should also include how long the data will be maintained by the organization 
and which third parties the data will be shared with. Clear, full, and accurate notice prior to data 
collection is essential to enabling other principles.  

• Choice and Consent. An organization should clearly, fully, and accurately describe the choices 
available to individuals, and to the extent practicable, obtain explicit approval for the collection 
and use of their personal information. Consumers should have the option to forgo data collection 
and services that are not related to the core services provided by the organization.86  
• Collection and Scope. Only personal information that is required to fulfill the stated purpose 
specified under the Notice and Purpose principle should be collected. Treatment of the 
information should conform to these privacy principles.  

• Use and Retention. Information should be used or disclosed only for the purpose for which it 
was collected and should be divulged only to those parties authorized to receive it. Personal 
information should be aggregated or anonymized wherever possible to limit the potential for 
revealing private information. Personal information should be kept only as long as is necessary 
to fulfill the purposes for which it was collected.  

• Individual Access. Organizations should provide a process whereby individuals may ask to see 
their corresponding personal information and to correct inaccuracies. Individuals should be 
informed about parties with whom personal information has been shared.  
• Disclosure and Limiting Use. Personal information should be used only for the purposes for 
which it was collected. Personal information should not be disclosed to any other parties except 
those identified in the notice for purposes identified in the notice, or with the explicit consent of 
the service recipient. Unless disclosure is compelled by a subpoena, warrant, or court order, 
organizations should seek prior consumer approval for disclosure of consumer data to third 
parties.  

• Security and Safeguards. Personal information in all forms should be protected from loss, 
theft, unauthorized access, inappropriate disclosure, copying, use, or modification.  
 
________________________________________________ 

86 For example, while they may not have a choice about collection necessary for load balancing, e lectricity 
customers should have the option to prohibit utilities from collecting information about their appliances for 
marketing uses.   
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1. Develop a comprehensive set of privacy use cases that will help utilities and third-party 

Smart Grid providers to rigorously track data flows and the privacy implications of collecting 
and using data, and help the organization to address and mitigate the associated privacy risks 
within common technical design and business practices.  

2. Educate the public about the privacy risks within the Smart Grid and what they as consumers 
can do to mitigate them.  

3. Share information concerning solutions to common privacy-related problems with other 
Smart Grid market participants.  

4. Manufacturers and vendors of smart meters, smart appliances, and other types of smart 
devices, should collect only the energy and personal data necessary for the purposes of the 
smart device operations. The defaults for the collected data should be established to use and 
share the data only as necessary to allow the device to function as advertised.  

 
Given these realities, findings, and recommendations, the privacy subgroup hopes that the 
information contained in this chapter will serve as a useful guide and reference for the wide 
variety of Smart Grid domain players, policymakers, and lawmakers who have, or may have in 
the future, have responsibility for consumer energy consumption data. 
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S T A T E   O F   M I C H I G A N 
 

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION 
 

* * * * * 
 

) 
In the matter, on the Commission’s own motion, ) 
commencing a proceeding to implement smart grid ) Case No. U-15278 
infrastructure initiatives. ) 
                                                                                         ) 
 
 At the April 24, 2007 meeting of the Michigan Public Service Commission in Lansing, 

Michigan. 

 
PRESENT: Hon. J. Peter Lark, Chairman 

Hon. Laura Chappelle, Commissioner 
Hon. Monica Martinez, Commissioner 

 
ORDER COMMENCING PROCEEDING 

 
Smart Grid Infrastructure Initiatives 

 The Commission is aware of recent developments intended to improve the efficiency, 

reliability, and security of the electric grid.  These developments are referred to as “smart grid” 

concepts and may play many roles in assuring a more robust electric distribution system.  To 

ensure that Michigan makes use of these emerging technologies, when appropriate, the 

Commission Staff (Staff) shall convene a collaborative process to monitor national smart power 

grid infrastructure developments.  When options appear cost-effective and practical to implement, 

the Staff should establish evaluation criteria and standards, triggering pilot programs or broader 

deployment in Michigan.  The collaborative should emphasize reviewing and adopting tech-

nologies that make the grid flexible and efficient, enable distributed technologies, and preserve 

reliability.  The Commission will require all regulated distribution companies to participate in the 
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collaborative and invites participation from other interested parties.  Therefore, the Commission 

orders the Staff to convene a statewide collaborative on smart grid infrastructure initiatives based 

on the goals described above.  The Staff shall submit annual reports on the status of the 

collaborative, including recommendations. 

  The Commission has selected this case for participation in its paperless electronic filings 

program.  The Commission recognizes that some residential customers may not have the computer 

equipment necessary to submit documents electronically.  Therefore, residential customers may 

submit documents in the traditional paper format and mail them to the: Executive Secretary, 

Michigan Public Service Commission, 6545 Mercantile Way, P.O. Box 30221, Lansing, Michigan 

48909.  Comments pertaining to smart power grid infrastructure developments shall be submitted 

in Case No. U-15278.  Such documents will be scanned and placed into the appropriate electronic 

docket for this proceeding, which means that all of the content of the comments will be publicly 

available on the Commission’s website. 

 Otherwise, all documents filed in this case shall be submitted electronically through the MPSC 

Electronic Case Filings Web site at: https://efile.mpsc.cis.state.mi.us/cgi-bin/efile/login.pl.  

Requirements and instructions for filing electronic documents can be found in the Electronic Case 

Filings Users Manual at: http://efile.mpsc.cis.state.mi.us/efile/pdfs/usersmanual.pdf.  An 

application for account and letter of assurance, required of all first-time users, are located at: 

http://efile.mpsc.cis.state.mi.us/efile/pdfs/assurance.pdf.  If you require assistance prior to e-filing, 

contact Commission Staff at 517-241-6170 or by e-mail at: mpscefilecases@michigan.gov.
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 The Commission FINDS that: 

 a. Jurisdiction is pursuant to 1909 PA 106, as amended, MCL 460.551 et seq.; 1919 PA 419, 

as amended, MCL 460.51 et seq.; 1939 PA 3, as amended, MCL 460.1 et seq.; and the 

Commission’s Rules of Practice and Procedure, as amended, 1999 AC, R 460.1701 et seq. 

 b. The Staff shall commence a collaborative for a smart grid infrastructure and issue annual 

reports of its progress to the Commission. 

 THEREFORE IT IS ORDERED that: 

 A. Alpena Power Company, Consumers Energy Company, The Detroit Edison Company, 

Edison Sault Electric Company, Indiana Michigan Power Company, Northern States Power 

Company, d/b/a Xcel Energy, Upper Peninsula Power Company, Wisconsin Electric Power 

Company, d/b/a We Energies, Wisconsin Public Service Corporation, Alger Delta Cooperative 

Electric Association, Cherryland Electric Cooperative, Cloverland Electric Cooperative, Great 

Lakes Energy Cooperative, Tri-County Electric Cooperative, Midwest Energy Cooperative, The 

Ontonagon County Rural Electrification Association, Presque Isle Electric & Gas Co-op, and 

Thumb Electric Cooperative of Michigan shall each participate in the collaborative on smart grid 

infrastructure. 

 B. The Commission Staff shall commence a collaborative for a smart grid infrastructure and 

issue reports of its progress annually to the Commission. 

 C.  Interested persons, including transmission providers, customers and customer groups, and 

other electric industry stakeholders, may participate in the collaborative commenced by this order.  

 The Commission reserves jurisdiction and may issue further orders as necessary. 



Page 4 
U-15278  

 Any party desiring to appeal this order must do so in the appropriate court within 30 days after 

issuance and notice of this order, pursuant to MCL 462.26. 

MICHIGAN  PUBLIC  SERVICE  COMMISSION 

 

 
/s/ J. Peter Lark      

                                                                          Chairman 
 
 ( S E A L) 
 

/s/ Laura Chappelle      
                                                                          Commissioner 
 
 
 

/s/ Monica Martinez      
                                                                          Commissioner 
 
By its action of April 24, 2007. 
 
 
 
/s/ Mary Jo Kunkle    
Its Executive Secretary 
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 Any party desiring to appeal this order must do so in the appropriate court within 30 days after 

issuance and notice of this order, pursuant to MCL 462.26. 

MICHIGAN  PUBLIC  SERVICE  COMMISSION 

 

 
  _________________________________________ 

                                                                            Chairman 
 
 
 

_________________________________________ 
                                                                            Commissioner 
 
 
 

_________________________________________ 
                                                                            Commissioner 
 
By its action of April 24, 2007. 
 
 
 
______________________________ 
Its Executive Secretary  
 
 
 

 



P R O O F   O F   S E R V I C E 
 

 
   STATE OF MICHIGAN )         
          
         Case No.  U-15278 
                
            
 
                  
                 

      County of Ingham  ) 
 

 
 

E. David Lechler being duly sworn, deposes and says that on April 24, 2007, A.D. he served a copy 

of the attached Commission order by first class mail, postage prepaid, or by inter-departmental mail, 

to the persons as shown on the attached service list. 

 
 
 
         
     
       _______________________________________ 

         E. David Lechler 
 
  Subscribed and sworn to before me  
  this 24th day of April 2007 
 

   
 
    _____________________________________ 

Sharron A. Allen 
Notary Public, Ingham County, MI 
My Commission Expires August 16, 2011 

 



SUBSCRIPTION LIST 
ALL ELECTRIC ORDERS 

 
 
MR.  LARRY  LEWIS     MR. MICHAEL BYRNE    
GENERAL  SERVICES  ADMINISTRATION  SENATE  DEMOCRATIC  STAFF 
670 MORRISON ROAD,  ROOM  209   ROMNEY  BUILDING 
COLUMBUS     OH     43230    LANSING     MI     ID     MAIL 
  
MR.  JOHN  PESTLE 
VARNUM,  RIDDERING,  SCHMIDT  &  HOWLETT 
BRIDGEWATER  PLACE 
P.O.  BOX  352 
GRAND  RAPIDS     MI     49501  0352 
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   STATE OF MICHIGAN )         
          
         Case No. U-15278 
 
          
          

      County of Ingham  ) 
 

 
 

April M. Arman being duly sworn, deposes and says that on April 24, 2007 A.D. she served 

a copy of the attached Commission orders via E-Mail, to the persons as shown on the 

attached service list. 

 
 
 
         
     
       _______________________________________ 

         April M. Arman 
 
  Subscribed and sworn to before me  
  this 24th day of April 2007  

 
   
 
    _____________________________________ 

Gloria Pearl Jones 
Notary Public, Eaton County, MI 
Acting in Ingham County, MI 
My Commission Expires June 5, 2007 
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keithdb@HOTMAIL.COM    Michigan South Central Power Agency 
ontrea@CHARTERMI.NET    The Ontonagon County Rea. Assoc. 
armana@MICHIGAN.GOV    No Name Available 
mburzych@FOSTERSWIFT.COM   Mark Burzych 
chxeng@NMO.NET     City of Charlevoix 
msteklac@CHELSEA.MI.US    City of Chelsea 
jepalinc@CMSENERGY.COM    CMS Energy Resource Mgt Co 
Jayne@HOMEWORKS.ORG    Tri-County Electric Co-Op 
mkappler@HOMEWORKS.ORG   Tri-County Electric Co-Op 
patessner@HOMEWORKS.ORG   Tri-County Electric Co-Op 
psimmer@HOMEWORKS.ORG    Tri-County Electric Co-Op 
aurora@FREEWAY.NET     Aurora Gas Company 
frucheyb@DTEENERGY.COM    Citizens Gas Fuel Company 
dwjoos@CMSENERGY.COM    Consumers Energy Company 
mpscfilings@CMSENERGY.COM   Consumers Energy Company 
dsawruk@EDISONSAULT.COM   Edison Sault Electric Company 
lbaatz@EDISONSAULT.COM    Edison Sault Electric Company 
charles.forman@EXELONENERGY.COM  Exelon Energy Company 
Nick.kud@EXELONENERGY.COM   Exelon Energy Company 
kdcurry@AEP.COM     Indiana Michigan Power Company 
jim.vansickle@SEMCOENERGY.COM  SEMCO Energy Gas Company 
kay8643990@YAHOO.COM    Superior Energy Company 
gericks@WPSR.COM     Upper Peninsula Power Company 
ronan.patterson@WE-ENERGIES.COM  Wisconsin Electric Power Company 
tharrell@CHARTERINTERNET.COM   Alger Delta Cooperative 
patti.williams@BAYFIELDELECTRIC.COM  Bayfield Electric Cooperative 
tonya@CECELEC.COM     Cherryland Electric Cooperative 
dwozniak@CLOVERLAND.COM   Cloverland Electric Cooperative 
sfarnquist@CLOVERLAND.COM   Cloverland Electric Cooperative 
sboeckman@GLENERGY.COM    Great Lakes Energy Cooperative 
sharone@TEAMMIDWEST.COM   Midwest Energy Cooperative 
mkrause@AIRADVANTAGE.NET   Thumb Electric Cooperative 
cborr@WPSCI.COM     Wolverine Power Marketing Cooperative 
rami.fawaz@POWERONECORP.COM   PowerOne Corp 
CommissionMail@WPSR.COM    Wisconsin Public Service Corp. 
jlwitt@INTEGRYSENERGY.COM   Peoples Energy Services Corporation 
jcyrulewski@ITCTRANSCO.COM   Michigan Electric Power Coord. Ctr 
lehmniles@NILESMI.ORG    Niles Utilities Department 
kmarklein@STEPHENSON-MI.COM   Stephson Utilities Department 
ralph.dennis@CONSTELLATION.COM  Constellation NewEnergy-Gas Division 
sharonkr@PIEG.COM     Presque Isle Electric & Gas Cooperative 
tsobeck@PIEG.COM     Presque Isle Electric & Gas Co-op 
igoodman@COMMERCEENERGY.COM  Commerce Energy 
dhaubensak@CORNERENERGY.COM  Cornerstone Energy 
ewings@DTEENERGY.COM    DTE Energy 
mpscfilings@DTEENERGY.COM   DTE Energy 
jeffrey.ruffing@EXELONENERGY.COM  Exelon Energy 
vnguyen@MIDAMERICAN.COM   MidAmerican Energy 
rarchiba@FOSTEROIL.COM    My Choice Energy 
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donald.reck@XCELENERGY.COM   Xcel Energy 
crystalfallsmgr@HOTMAIL.COM   City of Crystal Falls 
felicel@MICHIGAN.GOV     Lisa Felice 
nsilvestri@UNIVERSALENERGY.CA   Universal Gas & Electric Corporation 
mjones@GOUMG.COM     UMG  Utility Marketing Group 
rstickland@SOUTH-HAVEN.COM   City of South Haven 
daustin@IGSENERGY.COM    Interstate Gas Supply Inc 
terry.harvill@CONSTELLATION.COM  Constellation NewEnergy Inc. 
dillonenergy@COMCAST.NET    Dillon Energy Services Inc. 
thartmann@MXENERGY.COM    MxEnergy Inc. 
pnewton@BAYCITYMI.ORG    Bay City Electric Light & Power 
aallen@GHBLP.ORG     Grand Haven Board of Light & Power 
sbn@LBWL.COM      Lansing Board of Water and Light 
jreynolds@MBLP.ORG     Marquette Board of Light & Power 
dmzwitte@CMSENERGY.COM    CMS ERM Michigan LLC 
fountag@DTEES.COM     Metro Energy LLC 
bschlansker@PREMIERENERGY.NET  Premier Energy Marketing LLC 
fwpolenz@WPSENERGY.COM    Quest Energy LLC/ WPS Energy Services 
rcarrier@SEL.COM     Strategic Energy LLC 
nroehrs@STLOUISMI.COM    City of Saint Louis 
shelm@AMERICANPOWERNET.COM   American PowerNet Management, L.P. 
ttarkiewicz@CITYOFMARSHALL.COM  City of Marshall 
rwoller@BAARDENERGY.COM    Nordic Marketing of Michigan.com 
tony@AE2.COM      Accent Energy Midwest 
kunklem@MICHIGAN.GOV    Mary Jo Kunkle - MPSC 
jeffrey.levine@SUEZENERGYNA.COM  SUEZ Energy Resources NA, Inc. 
RDennis@KNOWLEDGEINENERGY.COM  Constellation NewEnergy-Gas 
skm7@ALPENAPOWER.COM    Alpena Power 
trichards@LOWELL-LIGHT.ORG   Lowell Light and Power 
blefevere@CI.EATON-RAPIDS.MI.US   City of Eaton Rapids 
tlringenbach@INTEGRYSENERGY.COM  Integrys Energy Service, Inc 
jcasadont@BLUESTARENERGY.COM  BlueStar Energy Services 
tanya.paslawski@DIRECTENERGY.COM  Direct Energy Services 
galvin@LAKESHOREENERGY.COM   Lakeshore Energy Services 
mrunck@VEENERGY.COM    Volunteer Energy Services 
jfrench@WYAN.ORG     Wyandotte Municipal Services 
kmaynard@WYAN.ORG     Wyandotte Municipal Services 
prezelji@FES.COM     First Energy Solutions 
rboston@SEMPRASOLUTIONS.COM   Sempra Energy Solutions 
sharameverest@AOL.COM    Charlevoix Energy Trading 
beth.bradley@MIRANT.COM    Mirant Energy Trading, LLC 
pbeckhusen@MUNI.CBPU.COM   Coldwater Board of Public Utilities 
rjrose@HILLSDALEBPU.COM    Hillsdale Board of Public Utilities 
eazimmerman@WPSR.COM    Michigan Gas Utilities 
tmorawski@HOLLANDBPW.COM   Holland Board of Public Works 
davidw@BPW.ZEELAND.MI.US   Zeeland Board of Public Works 
* 
* Total number of users subscribed to the list:     95 
* Total number of local host users on the list:      0 
* 
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Minutes 

 
Introductions 
Background – Paul Proudfoot – Smart grid means many things.  Making progress and getting our 
hands around this.   
 
Updates 

• Grants 
• PEV Preparedness Task Force 

 
Advanced Battery Storage Update: 

• A123 systems grant received tax credits 
• Ford motor company  
• Each company received 2 million dollars  
• Smart grid can help coordinate the power flow  
• A123 – file bi-monthly reports, grants run through 9/30/2011.   
• Currently, communications control architecture down, gotten modeling finished.  

In final stages.  Evaluated high voltage interconnect safety.   
• Ford chose Extreme Power Company to help out with their solar installation, 

evaluated different locations with their solar arrays, preliminary site approvals.   
• Each company hasn’t spent a lot of money.   
• Grants to test battery storage on the distribution grid.  Purpose is to reduce peak 

load.  A123 has been a previous grant recipient and is a very exciting company to 
work with.  

 
DOE (ARRA) 

• Commission has hired staff to help us with the push for smart grid.   
• Grant received through ARRA, 3 year grant; enhance ability to investments in 

smart grid. 
• Hire new staff 
• Develop smart grid expertise  
• Review utilities plans for implementation of smart grid technology 

  
 



PHEV 
• Detroit Edison/U of M hybrid initiative.   
• Plug in hybrid preparedness group made up of utilities and other participants. 
• Their job is to make sure when electric cars roll out there is some place to plug 

them in.    
 
 
Topics/Issues of Discussion 

• Coordination of utilities infrastructure deployment in service territory overlap areas. 
• General discussion about expertise, how this is going to work.   
• What do you need out of Smart Grid?  Everyone has a need.  Real time pricing, etc.   
• Are there issues with sharing data?  Competitive issues?  Are you interested in shared 

meter data? 
• Shared services in overlapping territories.  Securing data has become a much bigger 

issue, security of customer data.  We are going to have to solve the issue of securing 
customer data before we can move on. 

• We’ve learned quite a bit.  Standards of interoperability.  Significant investments have 
been made into the effort.   

• Is there something the Commission staff should be doing? Yes, at the NARUC meeting 
some of the issues will come to head.  We are trying to provide the utility perspective.  
The federal government takes the Smart Grid issue very seriously.  Customer data 
privacy and telecommunication are the two areas that are strong serious areas which we 
are driving down to the customer level.  You must consider cyber security and the effects 
of that. 

• First, Michigan can not do a Michigan specific architecture.  The commission can also 
look to how it fosters national collaboration.  Standardization and interoperability.  The 
utilities should reach a common collaborative. 

• Sharing, but find the right way to do it.  Agreement between the utilities that involve 
sharing.  Could cause the costs to be higher.   

• But, we are working collaboratively.   
• AEP, I&M? 
• Standards, where are they at.  What’s the scope in sharing?  Direct load control, real time 

pricing.  The more complicated that becomes.  What can we share?  The network is 
visible, but how do we integrate?  Costs can escalate.  We’re all collaborating and sharing 
now, but the rest will take time. 

• What is the best way to pull together or collaborate in the future? 
• There could be some focus areas.  Customer data access and privacy.  Lobbies weighing 

heavy on those.  Can we get a collaborative response?  What about when smart grid 
opens up?  Are we going to be forced to build infrastructure to bill out to multiple third 
parties?  Cyber security task force is a second area to get involved in.  Submit input into 
that?  The State Of Michigan should be a member of SJIP/NIST (National Institute of 
Smart grid Technology)    

• Upcoming meeting at Consumers about standards – June 22? 
• 2 things, standards and collaborating.  
• DTE and Consumers are working (collaborating) together already. 
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• Will someone take charge of the collaboration?  We can not, because of legal restrictions, 
tell the other utilities why we would or would not do certain things in a highly 
interconnected system.  If we know a major cyber connection liability we would not be 
able to tell. 

• It’s customary business practice that the vendor does not get a bad name.  If documents 
of conversations, equipment, etc. are marked confidential we can not share, but there are 
things we can push the vendor about. 

• Assessments are a good example.  What do you share?  Who’s obligation is it to share?  
The vendor?  The whole cyber security is a new world for us.  The utilities are tied to the 
vendor and are sometimes even not classified to know certain things.  We may want to 
share things, but can’t. 

• The chairman is looking at this collaborative as his support group.  What issues can we 
look at to get this group off the ground?  Make a hot topic list.   

 Coordination between utilities 
 Coordination of pilots 

• This group could be the forum for the collaborating between Consumers and DTE’s 
pilots that are taking place next year.   

• Can not miss the consumer behavior.  How the utility interacts with the consumer.  We 
can make a lot of technologies work at the end of the day.  A lot more research needs to 
be done.  What are we trying to prove?  These are useful, shareable things.  Collaborating 
on this would be great. 

• Measure or modify customer behavior.  There has been discussion on whether this should 
be a national plan.   

• Education, incentives, etc.  The technology will eventually take care of itself.  How will 
Michigan consumers react?  We simply don’t know.   

• The customer’s perception is important.  It’s easy for the Smart Grid to affect the 
efficiency of the consumer. 

• Having the staff (commission) support helps.   
• There are studies that are focused on areas.  Low income, senior citizens, etc.  

Segmenting our results. 
 

• How often should we bring this group together? Quarterly 
 

• What should standards do for you?   
• Is there two separate groups?  Subgroups that report back to the main group? 

 
• We would like to have a speaker at the next meeting to learn something from.   Rob will 

probably have someone here for that at the next meeting maybe discussing standards.  
Ok, maybe quarterly. 

 
• Consumers:  Commission staff is coming on the 29th, so I will also invite other utilities 

to become involved in that meeting. 
 
Email Katie Morgan if you wish to be placed on the direct mailing list.   
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