
STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND

ANDREA McNINCH and
PHILLIP R. SULLIVAN,

Plaintiff,

-y- Case Number 201S-144900-CZ
Honorable Nanci J. Grant
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DTE CORPORA nON,

Defendant,

ANDREA McNINCH AND PHILLIP R. SULLIVAN
PLAINTIFFS IN PRO PER

e:oJ1'aI'48073
CUMMINGS, McCLOREY, DAVIS & ACHO, P.L.C.
BY: TIMOTHY YOUNG, (P22657)
ArrORNEYS FOR DEFENDANT33900SCHOOLCRAFT
LIVONIA, MI 48150

ORDER AND OPINION

At a session of said Court, held in the
Courthouse in the City of Pontiac, County of
Oakland, State of Mich igan on the 21 st day of
January, 2015.

PRESENT: HONORABLE NANCI J. GRANT. CIRCUIT JUDGE

This matter comes before the Court on Plaintiffs Motion to Restore Power to Home. For

the following reasons, the motion is denied.
1.

The following facts appear to be undisputed: In June 2011 DTE Energy mailed Phillip

Sullivan an "Advanced Metering Infrastructure Notification Letter," advising that in the coming

weeks, AMI equipment would be installed on the premises of his Royal Oak home (a home

which he shared with his wife Andrea McNinch.) On August 18,2011, DTE installed the new

meter. On June 16, 2014, McNinch sent DTE a "notice and demand to remove all digital

electronic meters." DTE responded by mailing McNinch and Sullivan a letter informing them of
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the AMI Opt-Out program. On October 21,2014, McNinch removed the AMI meter from the

home, replaced it with a different meter, and returned the AMI meter to DTE Energy. In

November 2014 DTE visited Sullivan's and McNinch's home and verified that an unauthorized

electric meter had been installed in the outdoor cabinet, and that the cabinet had been secured

with a non-DTE Energy locking device. DTE then sent Sullivan a letter advising that the meter

had been installed in violation of Public Service Commission rules, and that service would be

discontinued if the customer failed to make arrangements to have a DTE Energy authorized

meter installed. A shut-off notice was also mailed at that time.

Sullivan and McNinch responded by filing a complaint with the Michigan Public Service

Commission - a document which has not yet been made part of the record in this Court. The

complaint resulted in an informal hearing on December 18,2014, before Hearing Officer Ronald

Rogers, which neither Sullivan nor McNinch attended. At the hearing DTE presented copies of

Public Service Commission regulations that authorized DTE to both administer the AMI

program and discontinue service when an unsafe condition exists. The hearing concluded at

10:55a.m., without a decision. Also on December 18, DTE Energy discontinued providing

electrical service to Sullivan's and McNinch's home.

On December 22, 2014, hearing officer Rogers issued a determination on Sullivan's and

McNinch's complaint. Specifically, Hearing Officer Rogers found DTE's concerns regarding

the safety of the unauthorized meter installed at the premises to be "legitimate," and that there

was otherwise "no basis for the complaint." Hearing Officer Rogers also found that DTE was

"within regulation to discontinue electrical service" to the premises "based upon confirmed

unauthorized electrical energy usage and the unsafe conditions that resulted from the installation

of an unauthorized electric meter." In so ruling, Hearing Officer Rogers also noted that either

party could appeal his decision, and that "if appealed, my decision as the Utility Hearing Officer,

including a finding that the service may be shut off, cannot be implemented pending review by

the Commission staff."

On December 29, 2014, McNinch and/or Sullivan appealed the December 22

determination .

On January 8, 2014, Sullivan and McNinch filed the current suit against DTE Energy.

The claim is based primarily on: (1) the statement in Hearing Officer Rogers' December 22

determination that "if appealed, my decision as the Utility Hearing Officer, including a finding

that the service may be shut off, cannot be implemented pending review by the Commission

staff;" (2) the fact that Sullivan and McNinch filed an appeal of that ruling; and (3) the fact that
2
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DTE discontinued service to the residence on December 18. According to the complaint, this

means that Plaintiffs were entitled to have power "immediately" restored to the premises. The

complaint does not provide further specifics of any kind.

Plaintiffs' complaint was also accompanied by a motion titled "Emergency for MPSC

Decision," which repeated (without elaboration) the allegations in the complaint. The Court

granted the motion the same day, at least to the extent of ordering DTE to appear before the

Court on January 14,2015, and show cause why it should not be held in contempt based on the

allegations in the motion.

On January 13,2015, Plaintiffs filed a "Motion to Restore Power to Home." That motion

also repeated the allegations in the complaint, including the argument that DTE was not

.authorized to disconnect Plaintiffs' power on December 18 because: (1) the hearing officer had

not yet issued a ruling on Plaintiffs' PSC complaint at that time; and (2) Plaintiffs had filed an

appeal of that ruling. In terms of relief, the motion sought an order to compel DTE to restore

power to Plaintiffs' home.

No show cause hearing was held on January 14, as Plaintiffs did not properly serve DTE

Energy with the order to appear for the hearing.

On January 20, 2015, DTE filed an answer to the complaint, a counter complaint, and an

answer to Plaintiffs' motion for order to show cause. The counter complaint alleges that

Plaintiffs' removal of the AMI meter and other conduct was "unlawful," in light of the tariff

approved by Michigan Public Service Commission which establishes DTE's right to access

customer property, and precludes customers from altering DTE's equipment. In terms of relief,

Count I seeks an order allowing DTE access to Plaintiffs' property and barring Plaintiffs from

altering any equipment DTE places on the property. Count II alleges that DTE has sustained

more than $25,000 in damages' as a result of Plaintiffs' conduct, and seeks a judgment for such

damages. Count III seeks an injunction, although the counter complaint does not spell out the

precise terms of the order sought.

With respect to the motion that produced the show-cause order, DTE noted that the PSC

had since ruled on Plaintiffs' appeal of the December 22 determination, and that the "Analyst"

who considered the appeal rejected Plaintiffs' claims. Specifically, the Analyst found that DTE

has complied with PSC rules regarding Consumer Standards and Billing Practices for Electric

and Gas Residential Service, particularly rules regarding "Emergency Shutoff' (R 460.136),

"Shutoff Permitted" (R 460.13 7), "Notice of Shutoff' (R 460.138), and "Protection of Utility-

Owned Equipment on Customer's Premises" (R 460.3409), and that DTE complied with "rules
3
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and regulations in regards to disconnection of service," in that it "correctly offered [Plaintiffs]

the right to opt-out" and obtain a "non-transmitting meter." This decision, DTE argued, rendered

the arguments in Plaintiffs' motion moot, as they would no longer be entitled to have their power

reconnected even if it was improperly disconnected in the first place. DTE's response also

addressed Plaintiffs' motion as a request for a preliminary injunction, disputing Plaintiffs' ability

to establish any of the factors relevant when considering such a request, i.e., the likelihood of

success on the merits, the danger of irreparable harm, the adequacy of available remedies at law,

and the furtherance of the public interest.

II.

u..

This matter is currently before the Court on Plaintiffs' Motion to Restore Power to Home,

and after conducting a hearing on the motion, the Court finds as follows:

First, the Court emphasizes that neither Plaintiffs' complaint nor their motions challenge

the merits of the December 22, 2014 PSC ruling, nor otherwise elaborate in any way on why

Plaintiffs believe that they were entitled, without prior approval, to remove the DTE electric

meter installed on their premises and replace it with a meter of their own. Rather, Plaintiffs'

complaint and motion are based solely on procedural grounds, i.e., that DTE was not legally

entitled to shut off power to Plaintiffs' residence on December 18 regardless of the merits of

their PSC complaint because: (1) the PSC had not yet issued its ruling on Plaintiffs' complaint

when DTE shut off the service; and (2) the PSC's December 22 ruling explicitly indicated that

power could not be shut off while the matter was being appealed, and Plaintiffs had filed an

appeal.

In light of these allegations, the Court agrees with DTE that these claims have since

become moot. Specifically, even if the December 18 shutoff was improper on the grounds

alleged, DTE subsequently acquired authority to discontinue service to Plaintiffs' residence upon

the resolution of Plaintiffs' appeal. If so, then Plaintiffs would not be entitled to the restoration

of service even if the December 18 shutoff was improper.

Finally, the Court notes that Plaintiffs' motion is also insufficient to justify the relief

sought if analyzed as a request for preliminary injunctive relief. First, in light of the mootness of

their objection to the December 18 shutoff, Plaintiffs have failed to identify (much less establish)

any basis on which DTE's actions could be considered unlawful and, therefore, have failed to

establish any likelihood of success on the merits. With respect to the danger of irreparable harm,

Plaintiffs correctly note that their loss of electrical service in wintertime implicates safety

concerns. At the same time, however, neither Plaintiffs' complaint nor their motions articulate
4
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Why Plaintiffsare unwilling to 'use a DTE approvedmeter, or why theirconcerns could not be

accommodated by the use of'.anon-transmitting meter. Plaintiffs' pleadings also fail to explain

\vh, they were able to tolerate the USe of an AMI meter on their premises betweenAugust 20 11

and October 2014, but now cannot tolerate the Use of an AMJ meter white their dispute is

addressed by the PSC. Rather, the only allegations Plaintiffs have provided in this regard were

conclusory assertions at the hearing on this motion about how transmissions from the AMI meter

cause Plaintiff McNinch to suffer migraines. In this context, Plaintiffs cannot be said to have

established a dangerof irreparable harm, nor the inadequacy of other available remedies (such as

the use ofa non-transmitting meter) to address their concerns,

In light of the foregoing, the Court finds that Plaintiffs have established neither a legal

nor equitable basis for finding that they are entitled, without prior approval of any kind, to install

their own electric meter at their premises and then insist that electricalservice he maintained

while they ·defend their conduct before the Public Service Commission. Plaintiffs have not

established that they are entitled tothereliefsoughtin this motion, and itisdenied 011 that basis.

IT IS SO ()RDERED.
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PROOF OF SERVICE

1 certify tb3l a C<1PY of the above jnstrumentw.a~ served
upon.tbe a:ttWI\~yslpartics of record to me above case via
the CaklandCounty c"filing system On 1112/J ~.

. Is/Brenda!: BeiterI j()dt~iatAssistant l<}thc; Hon, Nand J. Gmnt


