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STATEMENT OF ORDER BEING
APPEALED FROM AND RELIEF BEING SOUGHT
Presently pending before this Court is an appeal brought by David Sheldon, in
proper person, from an October 17th, 2013 Order (Appendix A) of the Michigan Public
Service Commission under it’s reopened general rate Case U-15768. Only that portion of
the case concerning funding for Detroit Edison’s AMI metering technology, aka “smart
meters” had been reopened pursuant to the remand Order from this Court. The Order
being appealed from allowed Detroit Edison to proceed with general deployment of AMI
meters and pass the costs of same on to its customers.
Appellant sought to intervene in the remanded and reopened general rate case in
order to present evidence concerning the health and privacy harm that this general
deployment of AMI meters is causing. Appellant was denied the opportunity to
participate in this reopened case and was advised that the issues he intended to pursue
were “outside the scope” of the reopened case.
Appellant seeks a determination from this Court that the Commission has clearly
defied the remand Order and a decision reversing the Commission’s decision that
approved funding for a general deployment of AMI meters, an Order that Detroit Edison
must refund to customers the $8.1 million dollars in rate increase that it was incorrectly
awarded by the Commission, and must remove the $37 million dollars from its capital
rate base that was also awarded incorrectly by the Commission.
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STATEMENT OF JURISDICTIONAL BASIS
Pursuant to Michigan Constitution, Article 6, Section 28 and MCR 7.203(A)(2),
this Court has jurisdiction to hear an appeal as of right of a decision of a state
administrative agency.
The Order appealed here was issued on October 17th, 2013. This Court has
jurisdiction to hear this appeal since it was filed on November 15th, 2013, within 30 days
of the Order appealed from pursuant to MCL 462.26.

v

STATEMENT OF QUESTIONS PRESENTED

I.
WAS IT A CLEAR VIOLATION OF THE REMAND ORDER OF THIS
COURT, FOR THE SCOPE OF THE REOPENED PROCEEDING TO BE
LIMITED TO ONLY THE QUESTION OF RATES?
Appellant answers: “Yes”
Appellees answer: “No”
II.
DID THE COMMISSION COMMIT HARMFUL ERROR IN DENYING
INTERVENER STATUS TO THIS APPELLANT AND TO SEVERAL OTHERS
WHO PETITIONED IN THE REOPENED PROCEEDING?
Appellant answers: “Yes”
Appellees answer: “No”
III.

DOES APPELLANT HAVE STANDING TO BRING THIS APPEAL?
Appellant answers: “Yes”
Appellees answer: “No” (presumably)

IV.

DOES THE COMMISION, ACTING ON WRITTEN COMPLAINTS,
HAVE JURISDICTION TO CONSIDER HEALTH & PRIVACY OF
UTILITY METERS?
Appellant answers: “Yes”
Appellees answer:
“No” (presumably)

vi

STATEMENT OF FACTS
Introduction. Presently pending before this Court is an appeal brought by
David Sheldon, hereafter referred to as “Appellant”, from an October 17th, 2013
Order (Appendix A) of the Michigan Public Service Commission (MPSC) under it‟s
reopened general rate case Case U-15768. Only that portion of the case concerning
funding for Detroit Edison‟s AMI1 technology, aka “smart meters” had been reopened
pursuant to the remand order from this Court.
Throughout this brief Appellant will identify the utility as “Detroit Edison” in
keeping with the designation in the original case, the remand Order, and the
reopened case. It should be noted that the utility‟s name was changed to “DTE
Electric” in January of 2013.
Appellant complains of a decision that allowed Detroit Edison to begin general
deployment of a new metering technology at the expense of its customers. Appellant
brings this case both as a customer of Detroit Edison and as a member of the public
whose environment and quality of life may be diminished by the actions of the utility.
Appellant does not intend to analyze the details of Detroit Edison‟s
cost/benefit model, but rather to argue that the model is largely irrelevant if it does
not take into consideration ALL the known costs, including the costs to customer
privacy and to the environment. Only when these costs are quantified into the model
will the model become relevant. Appellant argues that until that is done the
Company has not met its burden.

1

- AMI stands for “Advanced Metering Infrastructure”

1

The original decision in this general rate case was announced on January 11th,
2010 (docket entry #379). Both the Attorney General and ABATE appealed. The case
was reversed in part and remanded in part by this Court.
This Court, in Case No. 296394, provided in it‟s Order of April 12th, 2012, the
scope this reopened case was to have. The Court concluded the AMI section of it‟s
decision with these words:
“… we remand this matter for the PSC to conduct a full hearing
on the AMI program, during which it shall consider, among other
relevant matters, evidence related to the benefits, usefulness,
and potential burdens of the AMI, specific information gleaned
from pilot phases of the program regarding costs, operations, and
customer response and impact, an assessment of similar
programs initiated here or in other states, risks associated with
AMI, and projected effects on rates. In other words, a real record, with
solid evidence, should support whatever decision the PSC makes upon
remand. “ (Emphasis added)
The disagreements between appellant and the adverse parties in this appeal
concern (1) the interpretation of the above language from the remand order and (2)
who should be entitled to participate in the reopened case and introduce evidence.
The Commission‟s Order reopening the case did not specify what the scope should be
other than to refer to the very general language above.
The Commission‟s final Order (supra) on the reopened case, from which
appeal is taken, supported decisions made by the Administrative Law Judge (ALJ)
concerning the above two issues. The ALJ handling the reopened case took the
position advanced by Detroit Edison that all of the remand language (supra) referred
to the purely financial costs and risks of the AMI metering program, and these costs
and risks only from the utility‟s point of view. Accordingly the holding was that any
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consideration of whether these new meters would impose a burden or a risk on
customer‟s health or privacy was entirely “beyond the scope” of the remand.
The ALJ also took the position, advanced by Detroit Edison, that there could
be no new interveners participating in the case who were not part of the original case.
This resulted in Appellant and several other petitioners being denied the opportunity
to participate.
Appellant and two other petitioners filed on October 22nd, 2012, within the
time allotted by MPSC rules, an “Application to Commission for Leave to Appeal” the
above decisions (Appendix B, docket entry #458), arguing that:
(a) there was no law or agency rule that would justify a blanket
exclusion of new interveners at the preliminary hearing of a newly
reopened case, and
(b)

that the original Notice of Hearing on this case was so defective
with regard to the AMI issue that simple justice would argue in
favor of allowing new interveners in the remand case as they had
been effectively excluded from the original proceeding, and

(c)

that the ALJ‟s ruling on scope of the reopened case was in clear
violation of the remand Order of this Court.

The Commission denied the Application (docket entry #462 on
December 6th, 2012).
Detroit Edison and those of its customers who have expressed disagreement
with the AMI program do not agree on the privacy dangers posed by the AMI meters.
Those filing complaints state, on the basis of the “load profile” information admitted
by the company (see section title “Harm of the Meters”), that these AMI devices give
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the utility the means to know, in detail, not only the total amount of electricity being
used at any given moment, but, more particularly, what kinds of appliances are being
used at any given time.
Detroit Edison, on the other hand, often states that such detailed information
would only be available where the customer has purchased “smart appliances” and/or
where the customer has signed up for “voluntary” programs to conserve energy. The
utility has publicly stated on a number of occasions that it has never sold its
customers‟ private information and would not do so in future.
Detroit Edison and those of its customers who have complained about the
microwave radio transmissions disagree on whether or not these radio transmissions
present any threat to the health of utility customers or more generally to the
occupants of affected homes and businesses in Edison‟s service territory, whether or
not they are customers of record. Those asserting complaints cite the dangers they
claim have been reported by virtually all independent2 scientists and medical people
who have studied the subject. Many of them also cite their own anecdotal
experiences with deteriorating health following the installation of a smart meter on
their own homes. A partial list of symptoms reported by them includes heart
palpitations, mental confusion, and inability to sleep at night.
The fact that the AMI devices also contain a radio receiver and a disconnect
switch allows the utility to remotely turn off a customer‟s power when, for example, a
bill has not been paid, or upon request of police or fire responders. This has been
viewed as a benefit by the utility but is seen as posing a potential for abuse by those
– The term “independent” as used here means research not funded by utilities, their trade
associations, or the U.S. Dept of Energy, which is a principal backer of smart grid programs.
2

4

filing complaints. They question what will happen when medical equipment needed
for life support is turned off remotely by mistake or as a result of some computer
malfunction.
Another area of disagreement centers on plans for most appliances in the
future to contain “smart chips”. These chips, when combined with the radio receiver
in the AMI device, will allow a utility to monitor and/or turn off particular appliances
within a home in order to balance its load during periods of peak demand. Such
programs are called “demand response” programs by the utility industry and are seen
as a benefit by the industry, but seen as a threat to homeowner autonomy by many of
those who have filed complaints.
Background. Detroit Edison is currently in the process of converting all
customers in its service territory to AMI electric meters, a.k.a. “smart meters”. This
has come about as a result of federal legislation promoting a “smarter grid”,
specifically the “Energy Policy Act of 2005”, the “Energy Independence Act of 2007”,
and Obama‟s stimulus bill of 2009. It is noteworthy that all these federal laws
encouraged the idea of “smart meters” but also stipulated that these meters were to
be voluntary, that utilities were to offer smart meters to their customers as part of
programs to give customers incentives to conserve energy.
For 100 years, whenever the public demanded more energy, the job of the
utilities was to supply that increased demand. There now appears to be a new way of
thinking, based in part on the idea of “global warming” and in part on the need to
achieve independence from mideast oil, that our society must find ways to dampen
demand down to what the available supply is, minimizing the need for new power
plants. These goals were articulated, respectively, in the federal laws above cited.
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Because the demand for new power plants depends greatly on peak load, it will be
important, it is said by advocates of the new thinking, to shift consumption of
electricity to off peak hours to better utilize existing generator capacity. It is not at all
clear that the public buys into these new concepts or, indeed, was ever really
consulted about this new direction.
The implications of the new thinking are that some form of rationing may be
needed. There may be limits imposed on the total amount of electricity a home or
business is allowed to consume, and especially limits on how much energy can be
consumed during peak load hours. Efforts will be made to cause customers to shift
some of their consumption to off peak hours for, by for example, charging a lower
rate per kilowatt hour to customers who run their dishwasher or laundry machines
after 9 pm.
A prime purpose of “smart meters” is to have a way for utilities to know exactly
how people are using electricity and to use “time-of-use pricing” to encourage shifting
demand to off peak. Where such an incentive fails to change behaviors sufficiently,
the “smart appliances” soon to come will give utilities the means to simply turn off
particular appliances deemed to be unnecessary during times of peak load. Such
practices are part of a utility industry policy known as “demand-response”, though we
are generally told that such programs will be “voluntary”. Detroit Edison asserts that
another purpose of these new meters is to provide rapid detection of outages after a
storm. Still another purpose is to eliminate the costs of manual meter reading.
One of the major consequences of smart meters is that utilities accumulate
much detailed information about the daily habits of their customers and this
information is all to be stored in a database. There is ongoing controversy about
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whether utilities should be allowed to sell this information to third parties such as
marketing companies, insurance companies and banks, for example.
A central contention of Detroit Edison has been that all the data it collects will
be encrypted, both in transmission and in storage, and that it has no plans to sell
such information to third parties.
The opposing contention of many customers of Detroit Edison is that the
utility has not demonstrated, through any evidentiary hearing, that it actually needs
such detailed information about each individual customer in order to perform its core
function, which is to supply electric power. Further, that where no need has been
demonstrated that it has no right to collect such information without customer
consent, or to make the collection of such information a condition of service, and that
customers should in no way be dependant on the promises of a utility about what
uses it will put to such information in the future.
If, as a society, we stick to concepts such as the sanctity of the home and the
Fourth Amendment protections our founders devised to protect us in our homes and
in our persons and personal effects, then there is no place for this type of data
collection.
The Harm the Meters Cause.
The complaints above centered mainly on four aspects of the AMI meters: (a)
their ability to record electrical usage within a home or building in great detail 3, and
(b) the fact they use microwave radio transmitters to relay electrical

Detroit Edison witness Robert Sitkauskas has stated on the record, in response to a query by
the Commission in the U-17000 case, docket #146, page 3, the types of information the
company admits will be collected:
3
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usage information to the utility in real time, (c) the fact that AMI meters and other
types of “digital” or electronic meters utilize something called a “switched mode
power supply” to convert 120 volts a.c. or 240 volts a.c. to a relatively low d.c. voltage
to operate the electronics, and (d) the fact that radio receivers in the AMI meters
allow the utility to remotely turn off service entirely or to send signals to a home or
business to turn off particular appliances during, for example, peak load hours.
Appellant argues that the company‟s position stated in the footnote below, that
“customer specific data” is never transmitted by the meters, is disingenuous. In fact
the meter identification number is necessarily transmitted in order that the company
can bill the customer. The company then uses that meter identification number to
match the load profile data sent by the meter with all the rest of the customer‟s
account in order to bill. But that also puts the company in a position to transfer the
data to third parties, including interested buyers and law enforcement, with full
identification of individual customers. The public is asked then to trust that Edison
would never do that, even though it is being done by utilities in other states, notably
California.
Appellant argues that the foregoing claims are well documented in a report of
the National Institute of Science and Technology (N.I.S.T.), part of the U.S.
Government, where such load profile graphs are presented and explained in some
“The following data will be collected from the AMI smart meters
• Accumulated Watt hour (“Whr”) consumption readings
• Load profile hourly interval Whr and Volt Ampere hour (“VAhr”) energy data
• Load profile 5-15 min. Whr and VAhr energy data (used for load research,
commercial customers and voluntary SmartHome customer locations)
• Instantaneous voltage
• Gas module ccf readings (only in locations with a gas meter)
• Meter messages, events, alarms and network parameters
At no time will any customer specific data, like addresses, phone number, account status or
social security numbers be transmitted by the AMI meter or gas module.”
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detail.4 See excerpts from NISTIR Report No. 7628, attached as Appendix C to this
brief. A key policy recommendation of this report, which may be found in the
foregoing appendix, is:
“• Choice and Consent. An organization should clearly, fully,
and accurately describe the choices available to individuals, and to the
extent practicable, obtain explicit approval for the collection and use of
their personal information. Consumers should have the option to forgo
data collection and services that are not related to the core services
provided by the organization.”
A second area of dispute between Detroit Edison and the hundreds of
customers who filed written complaints concerns the microwave radio frequencies
bathing whole neighborhoods. Detroit Edison has publicly stated that the amount of
electromagnetic radiation caused by their radio transmitters falls well within limits
established as safe by the F.C.C.5 The company, as well as the MPSC, also cite studies
done by industry-funded laboratories that fail to show any correlation between health
symptoms and radiation at the levels used in these devices.
The N.I.S.T. report explains that such information is available because the current drawn by
each appliance has unique characteristics, not unlike a fingerprint. These characteristic
patterns become visible when the utility is able to monitor the moment-by-moment
consumption of the total current drawn. For each appliance, the amount of inrush current at
startup, the amount of current drawn thereafter, the duration of draw, the power factor of
draw, and the repetitive patterns of starts and stops provide those “fingerprints”.
Such characteristics allow a “load profile” graph to be drawn based on the data
reported by the AMI device that can readily differentiate between a refrigerator stopping and
starting as compared to a furnace motor or electric range. These load profiles then, it is said,
reveal patterns of daily activity, such as when a family sleeps, when they are not home, when
children come home from school, number of persons in the household, and other household
events.
4

Edison witness Robert Sitkauskas has stated on the record, in response to a query by the
Commission in the U-17000 case, docket #146, page 5, the following:
“Edison believes that AMI smart meters are safe and have been thoroughly studied. The
Radio Frequency (“RF”) emissions that occur when the meter is sending data are at very low
levels, and according to leading research studies, do not cause negative health effects. It
should be noted that standards for RF emissions have been developed by the federal
government and all of the smart meters that Edison is installing fall well below these federal
government standards for RF emissions.”
5
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But customers who complain are relying on the judgment of nearly every
independent scientist who has examined this issue. Nearly all of them state that the
FCC standard is nearly 30 years old and is largely irrelevant to the kinds of harm
caused by smart meters and cell phones. These standards were based on the amount
of radio energy that it takes to cause heating of human skin of a 200 pound male in
an industrial situation. They were never intended to protect against unremitting
24/7/365 exposures, or to protect against non thermal effects, particularly for
children or for vulnerable adults.
A third area in which Detroit Edison differs from the hundreds of its
customers who have filed written complaints concerns the relatively low frequency
electro-magnetic radiation caused to emanate from a home‟s wiring when a meter
containing a switched mode power supply is attached to the home. The significance of
this issue is that complaining customers say that even the so called “opt-out” meter
now being offered to customers causes illness because of this issue.
Detroit Edison has never acknowledged that such power supplies present any
problem at all. Those asserting complaints assert that power supplies of this type
cause harmonics of the basic 60 cycle current and harmonics of the switching
frequency to flow through a building‟s wiring. These additional frequencies,
sometimes referred to as “dirty electricity” or as “poor power quality” are said to
cause low frequency6 electromagnetic fields within a home or building that can cause
occupants to become ill and often experience some of the same symptoms as were
6

– The frequencies of current caused by switched mode power supplies are generally multiples of the
60 cycle frequency or multiples of the switching frequency used and pulses or transients. Whenever
such currents travel through a building‟s wiring, electromagnetic fields are generated perpendicular to
the direction of current flow. These can have an effect on the human body and are thought to cause
many of the symptoms being alleged.
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mentioned earlier in connection with radio frequencies. Many have reported
anecdotal accounts of such symptoms experienced even with electronic meters that
did not contain a radio transmitter or where the transmitter had been turned off.
All smart meters and digital electronic meters contain such power supplies, as
do many other electronic devices commonly found in homes today. The difference is
that most other devices can be and usually are turned off during sleep hours. Smart
meters cannot be turned off. Complaining customers assert that only the traditional
analog meter, electro-mechanical in nature, can avoid these problems.
Procedural History.
This case began originally on January 26th, 2009, with an application by
Detroit Edison for a general rate increase. At that time there was an application, a
proposed “Notice of Hearing”, prefiled testimony by company witnesses and
accompanying exhibits. On February 2nd the MPSC Executive Secretary notified
Detroit Edison (Appendix D, docket entry #23) of the final form for the Notice of
Hearing.
The proposed Notice of Hearing published in newspapers and elsewhere
advised interested persons that the company was seeking $378 million in increased
annual revenues and that this would increase a typical residential customer‟s bill, if
approved, by $6.78 per month. The only other information provided to the public as
to the content of the case was this statement:
“Detroit Edison is requesting the additional annual revenues in
order to recover the costs associated with environmental compliance,
the operation and maintenance of its electric distribution system and
generation plants, customer uncollectible accounts, inflation, the capital
costs associated with the addition of plant, and to recognize the
reduction in territory sales. The rates proposed in this filing reflect the
realignment of rates ordered by the Commission.”
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One of the major issues in this case was the company‟s request for
funding for a general deployment of its Advanced Metering Infrastructure
(AMI) program, where prior approval had been limited to a pilot program.
The $378 million in added revenue the company was seeking included $8.1
million for AMI in the 2009-2010 test year as well as $37 million to be
included in the capital rate base for AMI at the end of the test year. The first
half of the test year was characterized as an extension of the original pilot
project and identified certain named cities. The second half of the test year
was to begin mass deployment of AMI meters through a large part of Edison‟s
service area, without restriction as to any particular cities or areas.
MPSC staff generally supported the company‟s request for funding for
AMI mass deployment, though they specified that all expenses would need to
be reviewed in future rate cases. The AMI program was only one of many
issues disposed of in the original case.
On January 11th, 2010 the Commission approved (docket entry #379) a
general rate increase of $217,392 in lieu of the $378 increase originally applied
for. Included in this rate increase was the $8.1 million rate increase for the
AMI meter program as well as an increase of $37 million in the capital rate
base for the AMI program. The Commission also approved a pilot program for
rate decoupling and other relief for the company.
The Attorney General and ABATE appealed the AMI and decoupling
provisions in this Order, among other issues. This Court eventually affirmed
some parts of the Commission‟s Order, struck down the rate decoupling
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provision and remanded only the AMI program for the Commission to build a
“real record, with solid evidence” to support whatever decision the
Commission would then make.
On September 25th, 2012 (docket entry #450) the Commission issued an
Order reopening this case pursuant to the remand. At the time of the preliminary
hearing on the reopened case, the Commission was well aware that the AMI meters
were controversial, not only because customer benefits had not been quantified, but
also because of health and privacy concerns. They knew this because they had been
obliged to open a comment case, U-17000, in January of 2012, upon receipt of
complaints from 9 city governments. Over 400 utility customers subsequently
submitted written complaints against the AMI meters under this case number.
MPSC staff issued a report on June 29th of that year summarizing the comments
and expressing the opinions of staff as to the health and privacy issues. The
Commission had then issued an order on September 11th that any privately owned
Michigan utility implementing AMI meters must have an “opt-out” program. The
Commission also indicated that it would, pursuant to a staff recommendation, open
a separate case to deal exclusively with the privacy issues posed by AMI metering.
At that time another case, U-17053, was going forward to evaluate an opt-out plan
submitted by Detroit Edison.
On October 31st, 2012 the Commission opened Case U-17102 to “to review
issues concerning customer information and data privacy related to advanced
metering infrastructure deployment”. This was, like the U-17000 case, simply a
comments docket wherein no evidence could be submitted. It was, moreover,
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limited to input from the utilities, not from the public. Its focus was not so much on
customer privacy rights as it was on cyber security precautions and what uses a
utility might make of information once harvested.
The U-17053 case on Detroit Edison‟s opt-out plan was a contested case
where evidence was submitted by the company and by 9 interveners. In this case,
however, it was held that no evidence could be submitted on the type of opt-out
meter to be offered customers or any evidence concerning the health issues or
privacy issues attendant on the type of opt-out meter Edison had proposed. It was
said that health and privacy concerns really belonged in a general rate case, or that
the other 2 pending cases (U-17000 and U-17102) had or would address those
issues.
What we know now is that none of those cases ever provided a forum
wherein evidence concerning health or privacy dangers might be offered. It is
difficult to avoid the impression that the Commission, in its zeal to promote the
smart grid concept, has engaged in a pattern of evasion on these issues.
On October 16th, 2012 a “Prehearing Conference” was held to consider
petitions for intervention and schedule the reopened case. The ALJ on this
occasion denied the petition of Appellant to intervene as well as the petitions for
intervention by all others who did not participate in the original case. She found
these proposed interventions to be “not timely” and also ruled that the issues
Appellant and other petitioners intended to raise were “beyond the scope” of the
remand.
On October 22nd, 2012 Appellant and two of the other petitioners filed an
appeal to the Commission of the ALJ‟s rulings (docket entry #458). A major
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argument was that intervention now could not be ruled untimely where there had
been no opportunity to participate in the original case, due to a defective Notice of
Hearing. On December 6th, 2012 the Commission denied this appeal (docket entry
#462). Neither the ALJ nor the Commission cited any explanation for their
conclusion that the original Notice of Hearing had been adequate, and neither cited
any established Commission rule that would justify excluding new interveners from
the preliminary hearing of a newly reopened case.
As the reopened case moved ahead, participation was limited to Detroit
Edison, MPSC staff and the Attorney General. Other parties who had been
represented at the Prehearing Conference neglected to submit evidence or briefs or
participate in cross-examinations. Staff generally supported Edison‟s positions. The
Attorney General‟s office, through Assistant AG Don Erickson, offered the expert
testimony of Michael J. McGarry of Blue Ridge Consulting Services, that was
accepted as expert testimony and bound into the record.
Witness McGarry gave testimony that was generally favorable to smart grid
and smart meters, but argued that there was an intergenerational issue in that costs
would be borne mainly by customers in the first 10 years of the 30 year projected
plan, while benefits would be enjoyed mostly by customers in the last 10 years of
that plan. He recommended that costs be treated as a “deferred regulatory asset” to
be expensed only when and to the extent benefits were actually being received by
customers, rather than the investment of the initial 10 years being fully depreciated
by the end of the 10th year. He also argued that the Commission should task its staff
with closely following the AMI program to ensure that costs were being adequately
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controlled. The AG argued these points in his brief and in his Exceptions to the
PFD.
Detroit Edison believed the normal depreciation would sufficiently match
expected AMI costs with expected AMI benefits, and that sufficient programs were
already in place to tightly control AMI costs. The staff witness argued that treating
AMI costs as a deferred regulatory asset would be unwieldy.
The Commission ultimately rejected the main recommendations of Mr.
McGarry and the Attorney General chose not to appeal.

ARGUMENTS
I.
IN CLEAR VIOLATION OF THE REMAND ORDER OF THIS COURT,
THE SCOPE OF THE REOPENED PROCEEDING WAS LIMITED TO ONLY
THE QUESTION OF RATES.
Standard of Review. This Court reviews contested cases at the MPSC under
the arbitrary and capricious standard, but also under the standard that a Commission
decision must be supported by competent and relevant evidence on the whole record.
This Court, in Case No. 296394, provided in it‟s Order of April 12th, 2012, the scope
this remand case was to have. The Court concluded the AMI section of it‟s decision
with these words:
“… we remand this matter for the PSC to conduct a full hearing
on the AMI program, during which it shall consider, among other
relevant matters, evidence related to the benefits, usefulness,
and potential burdens of the AMI, specific information gleaned
from pilot phases of the program regarding costs, operations, and
customer response and impact, an assessment of similar
programs initiated here or in other states, risks associated with
AMI, and projected effects on rates. In other words, a real record, with
solid evidence, should support whatever decision the PSC makes upon
remand. “ (Emphasis added)
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The Court provided further clarification of its Order in a footnote
reference to MPSC Case U-17000. In that case the Commission ordered all
regulated electric utilities to provide “much the same information we (the
Court) find lacking here”, including:
“(1) The electric utility‟s existing plans for the deployment of
smart meters in its service territory; (2) The estimated cost of
deploying smart meters throughout its service territory and any
sources of funding; (3) An estimate of the savings to be
achieved by the deployment of smart meters; (4) An
explanation of any other non-monetary benefits that might be realized
from the deployment of smart meters; (5) Any scientific
information known to the electric utility that bears on the
safety of the smart meters to be deployed by that utility; (6)
An explanation of the type of information that will be
gathered by the electric utility through the use of smart
meters; (7) An explanation of the steps that the electric
utility intends to take to safeguard the privacy of the
customer information so gathered; (8) Whether the electric
utility intends to allow customers to opt out of having a smart meter;
and 9) How the electric utility intends to recover the cost of an opt out
program if one will exist.” (Emphasis added)
It should be noted that this Court did NOT state in that Order that the U17000 case, then in progress, which was not a contested case or a case involving
evidentiary hearings, would satisfy the requirements for the remand case. On the
contrary the Court, as noted above, directed that “a real record, with solid evidence,
should support whatever decision the PSC makes upon remand.“ The reference to
U-17000 was only by way of explaining the type of evidence that was lacking in this
original case and would need to be developed through evidence in the remanded
case.
Discussion. The Commission‟s Order (docket #450) reopening this case
specified that Case U-15768 is reopened for the “limited purpose of addressing the
Court of Appeals opinion and order in In re Detroit Edison Co Applications, 296 Mich
App 101; 817 NW2d 630 (2012).” It further specified “A prehearing conference shall
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be held at 10:00 a.m. on October 16, 2012 before Administrative Law Judge Teresa A.
Sheets.” The Order did not specify what topics would be considered within the scope
of the reopened proceeding, other than by reference to the remand order.
At the prehearing conference on October 16th the ALJ ruled on petitions to
intervene that had been submitted by Appellant and several others. All of these
petitioners indicated in their petitions that their purpose in intervening would be to
address AMI issues that were broadly within the scope of what this Court had ordered
in the remand. Appellant had outlined in his petition (docket #453) under “Part III
Statement of General Position” the many considerations he intended to raise as to the
burdens and risks of smart meter technology. Appellant Linda Kurtz had presented in
her petition (docket #452) a very similar statement of considerations she intended to
raise as to the burdens and risks of smart meter technology.
In the face of these and other similar petitions the ALJ ruled, in part, as
follows (Tr 1, 9-10)
“… I want to note for the record that the Court of Appeals
remanded this on a very narrow issue regarding the fiscal
cost benefit analysis of the AMI Program, also known as the
Smart Meter Program. The issues that have been brought up by the
proposed intervenor Kurtz, as well as the other intervenors, address
several unconstitutional issues, health and safety issues, tort issues,
and none of those issues are within the scope of the remand from the
Court of Appeals. And so I also find that the petitions
themselves, the subject matter is outside of the scope of the
remand for this matter. (emphasis added)
It seems clear that the ALJ is choosing to misconstrue the remand Order. She
made the above ruling on scope early in the hearing when only one of the four
petitioners was yet on hand as a result of a traffic situation on I96. Ms. Kurtz
therefore was the only one who got a chance to present an oral argument prior to the
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ALJ‟s ruling on scope. Ms. Kurtz‟s arguments covered some of what Appellant would
have said had he the opportunity to do so prior to the ruling, and were as follows (Tr
1, 5-6):
“…the Appeals Court remanded this for a full hearing on all
aspects of the Smart Meter Program; usefulness, benefits, potential
burdens, specific information gleaned from pilot phases …”
and “…I can bring in information on the effects on people,
including myself, and other people as well; customer response, how
much people do or do not like this.”
and “… the Court of Appeals is asking that there be a solid record
based on evidence, and so far that hasn't been the case.
And “So there, right now there is not a complete record, and that
is something that I, along with expert witnesses, will be able to provide
and make a more complete record for the state and for the MPSC to
consider.”
It is noteworthy that neither the MPSC staff nor the Attorney General nor any
other party present except Detroit Edison opposed the petitions to intervene by the
four who were excluded by the ALJ‟s ruling on scope. Perhaps even more noteworthy
is that an attorney present, John R. Canzano, representing the utility workers union,
and who arguably had no stake in these petitions voiced his objection to the ALJ‟s
ruling on scope (Tr 1, 11-12):
“MR. CANZANO: Your Honor, I'd just like to interject something
here, in that we weren't opposing this and we don't really have a
position either way on the intervention, I understand that can cause
burdens on the process to have people come in late like that, but your
comments about the scope of the remand, that, I'd just like to put on
the record that's not the way I read the Court of Appeals. It seemed to
be a quite broad remand, including, in what is -- I'm looking at the
Commission's order reopening that proceeding where they quote from
the Court of Appeals, and amongst other relevant matters, evidence
relating to the benefits, usefulness, potential burdens, and so forth, but
it seems it's not just the cost part of it.”
Following the ALJ‟s decision to deny intervener status to Appellant and
others, Appellant and the Cusumanos preserved the issue of their exclusion by
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submitting, six days after the prehearing, an “Application & Brief to Commission for
Emergency Leave to Appeal Ruling of Administrative Law Judge in Ongoing
Proceeding”.
On December 6th, 2012 the Commission issued an Order “Affirming Denial of
Petitions to Intervene”. This Order, in part, affirmed the ruling of the ALJ that issues
petitioners sought to raise were beyond the scope:
“The Commission … finds that the ALJ properly denied the
petitioners‟ attempts to intervene in this proceeding and to expand
the scope of the limited remand ordered by the Court of Appeals.”
(docket #462, page 4) (emphasis added)
The Commission Order then incorrectly states:
“Additionally, the Commission‟s August and September 2012
orders specifically asked for the issues to be framed by the
existing parties …” (emphasis added)
What is true is that the August Order stated:
“The Commission finds that the parties to this proceeding
should be authorized to submit recommendations for
procedures to be followed in order to comply with the court‟s
decision.”
To solicit recommendations on procedures is quite a different thing than
stating that only existing parties may participate in the reopened case.
The Commission, in an apparent attempt to make its decision sound
reasonable, then improperly suggests that the opportunity to submit comments in
the U-17053 case, where Appellant was not an intervener and where the issues
Appellant sought to raise here had already been ruled “outside the scope”, is
somehow an acceptable substitute for the opportunity to submit evidence in this
contested remand case.
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Appellant urges this Court to find that the Public Service Commission has
clearly violated the remand order of this Court by conducting hearings that are not
designed to develop competent and material evidence on the whole record.
II.
THE COMMISSION COMMITTED HARMFUL ERROR IN DENYING
INTERVENER STATUS TO THIS APPELLANT AND TO SEVERAL
OTHERS WHO PETITIONED IN THE REOPENED PROCEEDING.
A. Issue – Timeliness of Petition. Appellant‟s petition to intervene was
timely where petition was submitted 7 days before pre hearing conference on the
reopened case, where there was no Commission rule against such an intervention,
and where an improper Notice of Hearing in the original proceeding effectively
denied Appellant an opportunity to intervene in the original proceeding.
Standard of Review. This Court reviews actions of the Commission under
the „arbitrary and capricious‟ standard and, where a hearing is required, for
competent and material evidence on the whole record. A failure of the Commission to
follow its own rules to the detriment of a party would constitute arbitrary and
capricious conduct, particularly when fundamental norms of due process are violated.
The requirements for timely interventions are set forth in MPSC Rule
460.17201 (Rule 201). Notably these requirements state the petition must be filed 7
days before the “initial conference or prehearing conference”. (emphasis added).
Rule 201 also contains a provision that an intervention may be allowed on a limited
basis even if not timely filed, provided that it does not interfere with the schedule.
Discussion.
(1) Appellant did file his petition 7 days before the prehearing conference. The
barring of intervention took place at what had been designated by the Commission as
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the “Prehearing Conference” (docket #450) for the reopened case. The main business
of this hearing was scheduling all the events of the reopened case. Yet the ALJ
maintained that:
“the Rules of Practice and Procedures, Rule 460.17201, require a
petition for leave to intervene to be filed with the Commission not less
than seven days before the date set for the initial prehearing.” (Tr 1, 8)
(emphasis added)
The ALJ is plainly reading something into Rule 201 that is not there.
The rule clearly says “initial conference or prehearing conference”.
Commission supported decision of ALJ to bar Appellant‟s intervention on the
basis (in part) that the intervention was untimely. (docket #462, 4)
Yet the ALJ excluded Appellant from participating even on a limited basis
provided by Rule 201, subject to not burdening the schedule, and the Commission
supported that decision as well.
(2) No objection to this intervention by Commission staff or Attorney General.
Objection was made only by Detroit Edison.
(3) Commission had provided no real opportunity for appellant to have
intervened in the original proceeding. The opportunity to participate in the original
hearing clearly depends on whether a prospective intervener had any real notice
concerning the purpose(s) or topics of the original hearing. No person, who is not a
regular participant in general rate hearings, is going to invest time and resources
studying all the details, charts and footnotes of a general rate filing in order to
discover that an unusual topic, profoundly affecting all utility customers, and not
previously part of any general rate case, has been slipped into such a case without
notice in any newspaper.
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Petitioner Linda Kurtz exemplifies this problem in her argument before the
ALJ (docket #459, Tr1, 6):
“I also want to say that in terms of intervening, I never even
heard of the Smart Meter until late in May of this year, so there was no
way that I would have even had any idea about this program,
intervening in this, anything about it whatsoever.”
(4) Notice requirements. Act 306 of 1969, also known as the „Administrative
Procedures Act‟ of 1969‟, sets forth in Section 24.271 the requirements for giving
notice of a hearing before a state administrative agency in a contested case.
Specifically section (2)(d) defines the subject matter content required in such a
notice:
“(d) A short and plain statement of the matters asserted. If the agency or
other party is unable to state the matters in detail at the time the notice is
given, the initial notice may state the issues involved. Thereafter on
application the agency or other party shall furnish a more definite and
detailed statement on the issues.” (emphasis added)
The Commission‟s own rules provide further instruction as to the content of a
notice of hearing:
“R 460.17305 Initial notice of hearing.
Rule 305. (1) … The notice shall contain all of the following
information:
…
(c) A short and plain statement of the matters asserted and issues involved.
The commission or its secretary may prescribe the form and manner of
notice to be given.”
(5) Actual content of Notice and Application documents. It was not only the
public Notice of Hearing that neglected to mention that authorization for mass
deployment of AMI meters was being sought. It was also the application itself. One
may search the entire 19 page application document (docket #0001) and find no
mention of the words “smart meter” or “AMI meter” or “advanced metering”.
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There are two references to “advanced metering infrastructure” (AMI) in the
testimony of P.D. Whitman (docket entry #0002, pages 2,4) and a number of
references to the acronym „AMI‟ in his testimony and in a footnote to one of the
exhibits accompanying Edison‟s application. Nowhere in the application, testimony
or exhibits is the term “advanced metering infrastructure” defined or explained in
any language that a person unfamiliar with it could grasp. Appellant asks this Court
to consider the possibility that it was the intention of Detroit Edison, and perhaps of
the Commission, to hide from the public an important issue that would profoundly
affect all utility customers.
(6) Actual procedure followed. The company did seek approval of its proposed
Notice of Hearing and did obtain such approval from the Executive Secretary of the
Commission in her letter of February 2, 2009 (docket #23). Rule 305 does provide
the Commission or its secretary with the ability to prescribe the form of notice but
does not create a license to conceal the content of a case. (emphasis added)
To summarize this issue, Appellant argues that inasmuch as both the original
Notice of Hearing and the Application were deficient in not mentioning that the
utility was seeking authorization to impose a radical new technology on its
customers, it would follow that interested persons were excluded from participating
in the original hearing and should not then also be excluded from participating in the
reopened case. To exclude such persons now, who were previously excluded by
failure of notice, would be a rank injustice and amount to arbitrary and capricious
conduct by the Commission.
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B. Issue: Denial of the petitions of Appellant and others was not
harmless error.
Standard of Review. This Court reviews contested cases at the MPSC under
the arbitrary and capricious standard, but also under the standard that a Commission
decision must be supported by competent and relevant evidence on the whole record.
This Court, in Case No. 296394, provided in it‟s Order of April 12th, 2012, the scope
this remand case was to have. The Court concluded the AMI section of it‟s decision
with these words:
“… we remand this matter for the PSC to conduct a full hearing
on the AMI program, during which it shall consider, among other
relevant matters, evidence related to the benefits, usefulness,
and potential burdens of the AMI, specific information gleaned
from pilot phases of the program regarding costs, operations, and
customer response and impact, an assessment of similar
programs initiated here or in other states, risks associated with
AMI, and projected effects on rates. In other words, a real record, with
solid evidence, should support whatever decision the PSC makes upon
remand. “ (Emphasis added)
Discussion. This Court has already concluded that the Commission failed to
develop competent evidence on the whole record the first time around and ordered
the case reopened for the purpose of developing such evidence the second time
around. But what we saw the first time around was that none of those who were
parties or interveners then saw fit to raise the issues of how this new technology
would burden the utility customers (other than in a purely financial sense through
their utility rates) or the possible risks to customer‟s health that might be entailed.
Appellant argues that if there is to be meaningful arguments and evidence
introduced on these issues the second time around there must be participants who
have an interest in raising these concerns. The whole idea of a contested case is
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that truth is more likely to emerge from an adversarial process. To have the case
proceed the second time around where the utility only needs to go through the
motions of defending its AMI plans and there are no participants to challenge its
main contentions or witnesses or to introduce rebuttal testimony on those main
contentions, almost guarantees that the second time around will fail to achieve the
purposes for which this Court remanded the case.
When this Court ordered the Commission to consider the “risks” and
“burdens” of AMI technology a reasonable inference would be that “risks” would
include the risks to the customers as well as the risks to the utility itself. Such an
interpretation of the remand order is borne out by the fact that this court indicated in
a footnote that the issues named in the U-17000 case were indicative of the issues
that the Court found lacking in the original hearing of this case. And surely the risks
to customers would include the risks to customers‟ health. And if the technology is
going to invade customers‟ privacy, and perhaps even their Fourth Amendment
rights, then surely that is a burden on the utility customers that ought to be weighed
along with other considerations in deciding if this technology should even be
permitted, let alone. funded at the customers‟ expense.
(2) No health or privacy evidence introduced by any official participant. A
review of the prefiled testimony of the reopened case reveals that Detroit Edison
introduced no evidence to establish that the AMI meters did not present a health
issue or that these meters did not, in fact, invade customers‟ privacy. Similarly, the
record will show that no other party or admitted intervener introduced prefiled
testimony on the health or privacy issues. Further, the transcript of the crossexaminations of the Edison witnesses and the staff witnesses will show that these
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issues did not come up in cross. All of this, of course, would be consistent with the
ALJ‟s ruling, affirmed by the Commission, that such issues were outside the scope.
But all of this transpired in the context of written complaints from 9 city governments
concerning health and privacy issues and from over 400 utility customers, also
concerning health and privacy issues, which, by the Commission‟s own admission,
were the reason for opening comment docket U-17000. (U-17000 case, docket entry
#0001)
(3) Appellant‟s proffered testimony excluded from record. Early in the
reopened case, Appellant did proffer the expert health testimony of Dr. David
Carpenter of the State University of New York at Albany. This was prefiled sworn
testimony and was served on all parties (Appendix E). Appellant attempted to file
this testimony and did serve on all parties in order to preserve the issue that highly
relevant evidence was being excluded from the case by improper decisions of the
Commission. The Executive Secretary however did not make a docket entry for this
testimony as she had been instructed by the Commission to accept no filings from
Appellant or from other petitioners who had been denied intervener status.
Summary of this issue. Denial of the petitions of Appellant and others was
not harmless error because it effectively prevented the formation of a solid record of
evidence on the range of issues that the Commission was ordered to consider in the
remand case.
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III.

APPELLANT HAS STANDING TO BRING THIS APPEAL
Standard of Review. Pursuant to MCR 7.203(A)(2) “The court has

jurisdiction of an appeal of right filed by an aggrieved party from … (2) A
judgment or order of a court or tribunal from which appeal of right to the
Court of Appeals has been established by law or court rule” (emphasis added).
We see that jurisdiction would obtain for an appeal of right from a final
Order of the Michigan Public Services Commission where such appeal is taken
within 30 days of such Order, provided that the appealing party is “aggrieved”
within the meaning of the court rule (supra). It is noteworthy that there is no
mention in either of the statutes or in the court rule that the appealing party
must have participated in the proceeding below.
This Court, In Re Freeman Estate, 218 Mich App 151, 154-155, (1996) stated,
“Under MCR 7.203, the term “aggrieved party” is defined as “one whose legal right is
invaded by an action, or whose pecuniary interest is directly or adversely affected by a
judgment or order. It is a party who has an interest in the subject matter of the
litigation.”
The Michigan Supreme Court, in Federated Insurance Company v. Oakland
County Road Commission, 475 Mich. 286, 715 N.W.2d 846, stated:
“An aggrieved party is not one who is merely disappointed over a
certain result. Rather, to have standing on appeal, a litigant must have
suffered a concrete and particularized injury, as would a party plaintiff
initially invoking the court's power. The only difference is a litigant on
appeal must demonstrate an injury arising from either the actions of
the trial court or the appellate court judgment rather than an injury
arising from the underlying facts of the case.” (emphasis added)
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In Freeman, supra, this Court cited a further requirement, quoting from
Martin, Dean & Webster, Michigan Court Rules Practice (3d ed, 1992), authors'
comment on Rule 7.203, § 1, pp. 138-139. “If a person has not been represented at
trial and the judgment of the [lower] court directly affects the interests of the person,
that person will be considered an aggrieved party on appeal. Such persons clearly
have an interest in the subject matter of the litigation.”
Discussion. Appellant is a customer of Detroit Edison and takes service from
the Company in the City of Ferndale. Appellant filed his “Claim of Appeal” within 30
days of a final tariff Order by the MPSC in a case that had been reopened by that
Commission pursuant to an Order of this Court. Appellant is aggrieved by the two
main provisions of that decision, dated October 17th 2013, providing that:
“A. The Detroit Edison Company‟s request to recover costs
associated with its Advanced Metering Infrastructure pilot program is
approved.
“B. The Commission further concludes that the costs of the
Advanced Metering Infrastructure pilot are just, reasonable, and in the
public interest.”
This decision reaffirms the decision the Commission made on January 11, 20,
in the original hearing of this case, to approve “a continuation of the pilot program to
implement advanced metering infrastructure (AMI) in the company‟s service
territory.”7 But the decision in this case to approve “a continuation of the pilot
program” contains no geographic limits. For the first half of the test year it indicates
that an additional 20,000 endpoints are to be installed, in certain named cities, at a

The phrase “continuation of the pilot program” refers back to an earlier case,
namely the Commission‟s December 23, 2009 order in Case No. U-15244, to approve
an “initial, small pilot AMI program”. The earlier program had been limited to two
small communities, Grosse Isle and Harsens Island.
7
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cost of $4.7 million dollars. But in the second half of the test year there is included
$20.1 million dollars for the “planned costs for six months of full implementation”
with no specific cities or areas defined.8
This Court, sitting in review of a decision of a state agency, will apply a
standard based on what the agency knew or should have known at the time of
the original decision. The original decision then cannot be faulted for what the
Commission did not learn until a later time. Appellant argues that before
authorizing funding for “six months of full implementation” of a radically new
technology that has not been properly evaluated, the Commission had an
obligation to hold an evidentiary hearing wherein testimony might be
admitted as to health and privacy effects, witnesses cross-examined and so
forth. The Commission can hardly claim that it was ignorant that such risks

Edison witness P.D. Whitman in his testimony (docket entry #0002, 11-12) explains
the AMI costs included in this case as follows:
8

“Q. What AMI related costs have been included in this case?”
“A. These costs are summarized on Exhibit A-9, Schedule B6.3, Line 27 and
further detailed on Workpaper WPB6.3, Support Schedule 2. The costs
associated with the July 1, 2007 to June 30, 2008 period are primarily related to the
development of the information systems needed to make use
of the AMI data. The costs for the deployment of the 10,000 endpoint pilot
are included in the July 1, 2008 to June 30, 2009 period ($9.2 million).
These costs include equipment and deployment expenditures to support
meter data management and field network infrastructure, information
systems, and new meter installations. Based on the Company‟s due
diligence and early pilot results, Detroit Edison is confident that this pilot will
lead to full implementation. The additional 20,000 endpoint pilot costs ($4.7
million) are included in the July 1, 2009 to December 31, 2009 period and
allocated across the same cost categories as the 10,000 endpoint pilot. The
planned costs for six months of full implementation ($22.1 million) are
included in the January 1, 2010 to June 30, 2010 period.” (emphasis added)
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might attend the new technology in view of the extensive published research
that existed at that time.
The original decision in this case had the result of enabling Detroit
Edison Company to move beyond the small initial pilot study and proceed to
mass deployment of a technology whose safety for the environment and health
effects upon individuals, including this appellant, had never been examined by
the Commission through any sort of evidentiary proceeding. While the mass
deployment arguably impacts the health of all utility customers by bathing
entire neighborhoods with electromagnetic radiation, it more particularly
bathes the neighborhood in which this appellant lives, with electromagnetic
radiation 24/7/365. Such radiation is hereby alleged to have long run health
consequences for this appellant and for others who sought and were denied
intervention for the reopened case. At the time the Commission made the
decision to approve AMI funding in the original hearing of this case, it was the
policy of Edison to permit no customer to opt out of the new technology.
Therefore, at that time, the Commission would have knowledge that, were
there to be any unfortunate health consequences, there would be no way for
anyone living in Detroit Edison‟s territory to avoid such consequences.
Part of the context of the reopened case, however, was that a so-called
“opt-out plan” had been proposed by Edison and was under consideration in
(then open) case U-17053. That opt-out plan had been approved by the
Commission prior its final decision in this case. But even if appellant avails
himself of the designated opt-out meter, his home is still being bathed in
electromagnetic radiation from all the other smart meters and communication
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devices Edison has or will install in his neighborhood. Hence the complaint
here goes to the overall decision to permit and to fund mass deployment of the
new meters. Appellant‟s particular grievance here, therefore, is not of a nature
that could be addressed by even a well designed opt-out plan.
This appellant may suffer an injury from the constant exposure to
electromagnetic radiation that is particular to him and not experienced or at least
not perceived as a loss by many other utility customers. The utility has frequently
cited the fact that the vast majority of its customers have not voiced objections to
smart meters as though this was some sort of evidence that the majority are
accepting this technology. But public acceptance must be founded on informed
consent and it has been the policy of this utility not to provide any information to
the vast majority of its customers concerning the possible harmful effects of the new
technology or even to advise the majority of them that there is any controversy or
that an opt-out plan is available. Thus the few thousands of customers objecting to
the new meters can only be those who have bothered to pro actively inform
themselves.
Thus, while the majority of customers have not informed themselves on this
issue, this appellant and a few thousand others have done so and therefore have an
interest that may be distinguished from the public at large. The majority of utility
customers may choose to waive health concerns either because of lack of
information or because they have been persuaded that there are benefits from
smart meters that, in their minds, outweigh the possible risks to health. This
appellant is therefore distinguished from the mass of customers of Detroit Edison
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in that he has not chosen to waive these concerns. He is distinguished in that he
has chosen, unlike the majority of customers, to assert his rights, not only as a
utility customer, but as a person who is having his present home, or any future
home he might move to in Detroit Edison‟s service territory, diminished in value
and livability by the actions of this utility.
IV.

COMMISION, ACTING ON WRITTEN COMPLAINTS, HAS
JURISDICTION TO CONSIDER HEALTH & PRIVACY:
The Commission, and therefore this Court, has jurisdiction to consider the

possible health and privacy impacts of AMI technology on customers and to take such
factors into consideration in deciding whether customers shall be required to fund
this technology.
Standard of Review. The issue here is how the Commission interprets the
scope of its own authority. That is a question of law that this Court hears de
novo. Great deference is customarily accorded the interpretation of a statute by the
agency or commission charged with executing it. However the courts will not ignore
the plain meaning of a statute.
The jurisdiction of the Michigan Public Service Commission, as established by
Section 6 of Act No. 3 of the Public Acts of 1939 is very broad and endows the
Commission with “power and jurisdiction to regulate all rates, fares, fees, charges,
services, rules, conditions of service” (emphasis added).
Michigan Courts have held that the above is only an outline of jurisdiction and
not a grant of specific powers. Specific powers have, however, been delegated to the
Commission by the Electric Transmission Act of 1909, P.A. 106, MSA 460.551 et seq,
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by the Railroad Commission Act of 1909, P.A. 300, and by the Public Utilities
Commission Act, P.A. 419 of 1919, among others.
There is also case law establishing how far and under what circumstances the
above regulatory powers may be permitted to encroach upon a utility‟s management
prerogatives with respect to its privately owned facilities. The test for where
regulation ends and management prerogatives begin turns on whether the issue at
hand does or does not impact rates, for example, or impact conditions of service to
existing customers. The extent of the Commission‟s powers also depends on whether
or not it is conducting an investigation and prescribing a remedy pursuant to a
written complaint. See, for example, Huron Portland Cement Co v. Michigan Public
Service Commission, 351 Mich. 255, 88 N.W.2d 492 (1958), Union Carbide v. Public
Service Commission, 431 Mich. 135, 428 N.W.2d 322 (1988), and Consumers Power
Co v. Michigan Public Service Commission, 460 Mich. 148, 596 N.W.2d 126 (1999).
The utility could not be compelled, in the first case, to extend its
transmission line to serve a new customer in an area not previously served.
The utility could not be told, in the second case, how much fuel oil to buy for
one of its generating plants to meet peak loads. The utility could not be
compelled, in the third case, to participate in a “retail wheeling” experimental
plan, whereby it would be required to transmit electricity from another
company over its lines to its own local customers.
The Supreme Court‟s analysis in Union Carbide, supra, explored the three
major statutes (supra) that gave the Commission specific authority to go beyond rate
making under certain conditions.
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At page 153 of this case the Court quotes section 5 of the Public Utilities
Commission Act:
“Upon complaint in writing that any rate, classification,
regulation or practice charged, made or observed by any public utility
is unjust, inaccurate, or improper, to the prejudice of the
complainant, the commission shall proceed to investigate the matter.
… Upon the completion of any such hearing, the commission shall
have authority to make an order or decree dismissing the complaint
or directing that the rate, charge, practice or other matter
complained of shall be removed, modified or altered, as the
commission deems just, equitable and in accordance with the rights
of the parties concerned.” (emphasis added)
At page 156 of this case the Court notes a similar requirement in section 22
of the Railroad Act that, for the Commission‟s authority to extend beyond rate
making, its Order must have been the result of an investigation begun on a written
complaint.
At page 161 of this case the Court yet again notes a requirement in section 7
of the Electric Transmission Act that, for the Commission‟s authority to extend
beyond rate making, its Order must have been the result of an investigation begun
on a written complaint.
In testing the Commission‟s Order in Union Carbide against each of those
enactments, it was found that none of them provided authority for the Order in that
case because the Commission was not acting pursuant to a written complaint, a
necessary requirement for authority beyond rate making under all three acts.
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The Supreme Court‟s analysis in Consumers Power v MPSC was that the use of
a utility‟s distribution system to deliver another utility‟s power to retail customers in
its own territory was not a condition of service.
Discussion. The Commission has generally taken the position, in the
context of smart meter complaints, that its authority is limited to rate-making
and that dictating to a utility whether it may require “smart meters” of all
customers or dictating the type of meters to be offered to customers “optingout” of “smart meters” would exceed their statutory authority and infringe on
managerial authority of the utility. See, for example, the Order of the
Commission in the U-17053 case heard to approve Detroit Edison‟s proposed
smart meter opt-out tariff, page 18:
“As has been noted repeatedly in the various AMI-related
proceedings, while the Commission may not encroach on the
managerial decision to commence the AMI program and to select the
equipment attendant thereto, it will continue to protect the interests of
ratepayers through review of the expenditures associated with the
program for reasonableness and prudence.
What is wrong with the above argument? It implicitly assumes that the
only costs or risks that are important are those experienced by the utility,
which are then passed on to the utility‟s customers through the rates they pay
for electric service. But what about the costs, and the risks, that are imposed,
not on the utility, but directly upon the utility‟s customers? If customers
become ill they may incur medical expenses as a result. They may be forced to
sell a home at a loss. What about the costs to society as a whole when or if
there is increased incidence of cancer in areas where AMI meters were
installed decades earlier? Appellant argues that the Commission has the
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responsibility to assure the delivery of safe electric service to the state‟s
customers where safety should be evaluated quite apart from any
consideration of electric rates.
But even if ratemaking were the only standard, it makes no sense to
require a cost/benefit analysis aimed at showing how benefits of the new
technology will flow through to customers without also addressing the
likelihood that costs as well as benefits will be experienced by those same
customers. The cost/benefit calculation should factor in those costs as well as
the presumed benefits.

CONCLUSION
The remand Order required the Commission to “conduct a full hearing”
and required that “a real record, with solid evidence, should support whatever
decision the PSC makes upon remand. “ This Court, in a footnote, referred to
the U-17000 case by way of illustrating what issues were originally found
lacking and should be included in the remand proceeding. In clear violation of
the remand Order of this Court, the reopened case was limited to the question
of rates.
The Commission in its order of October 17th, 2013 authorized Detroit
Edison to include $37 million dollars in its rate capital base for the AMI
program at the end of the 2009-2010 test year and to have its revenues for
that test year increased by $8.1 million dollars, also in support of the AMI
program, as documented by the testimony of Edison witness P.G. Horgan in
docket entry #461
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Carrying out the remand Order would necessarily require that there be
some participants with an interest in arguing the issues that were neglected by
all participants the first time around. But the Administrative Judge, with
backing from the Commission, chose to exclude four petitioners who could
have represented the interests that were neglected in the original hearing. It
has been shown in this brief that there was no lawful basis for such exclusion,
particularly in that these same petitioners had been effectively excluded from
the original hearing of this case by a faulty notice of hearing. It was further
shown that this exclusion of would be interveners and their evidence was
harmful in that it had the effect of preventing the Commission from
conducting a “full hearing” or developing the real record with solid evidence
that it had been ordered to do by this Court.
It was shown that this appellant has standing to raise the issues
presented in this appeal.
Finally it was shown that the Commission arbitrarily limited the scope
of the reopened hearing to exclude health and privacy issues even where they
had abundant evidence that these were issues of concern to utility customers
and to at least 9 city governments. It was shown that the Commission had
jurisdiction to consider these excluded issues based on many written
complaints. Therefore this Court, in reviewing the action of the Commission,
has jurisdiction to consider these issues.
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RELIEF REQUESTED
WHEREFORE, Appellant David Sheldon respectfully requests that this
Honorable Court:
(1) Find that the Order of the Michigan Public Service Commission of October
17, 2013 is not supported by competent and material evidence on the whole record,
and
(2) Find that the Commission‟s conclusion in the October 17th Order, that that
“the costs of the Advanced Metering Infrastructure „pilot‟ are just, reasonable, and in
the public interest” is reversed with the necessity of making such a determination to
be deferred to future cases,
(3) Find that the Order of October 17th, approving funding for Detroit Edison‟s
AMI metering program is reversed and that the Commission is directed to require
Detroit Edison to refund to its customers the $8.1 million dollars that was included as
a rate increase for the 2009-2010 test year, and to remove from its capital rate base
the $37 million dollars that was previously allowed at the end of the 2009-2010 test
year, and
IN THE ALTERNATIVE REQUEST THIS COURT FIND THAT:
(1) The Order of the Michigan Public Service Commission of October 17, 2013
is not supported by competent and material evidence on the whole record, and
(2) The decision to limit this case to rate considerations only, to the exclusion
of public health and customer privacy considerations, was improper, and
(3) The decision to exclude this appellant and others who petitioned to
intervene in the remand case was improper, and
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(4) Remand this case to the Public Service Commission, for the second time,
with a direction that the case shall again be reopened and conducted in a manner
consistent with this ruling.

_________________________________

Dated: April 22nd, 2014

David Sheldon
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STATE OF MICHIGAN
BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION
*****
In the matter of the application of

)
)
to increase its rates, and amend its rate schedules and )
rules governing the distribution and supply of electric )
energy.
)
)
THE DETROIT EDISON COMPANY for authority

Case No. U-15768

At the October 17, 2013 meeting of the Michigan Public Service Commission in Lansing,
Michigan.

PRESENT: Hon. John D. Quackenbush, Chairman
Hon. Greg R. White, Commissioner
Hon. Sally A. Talberg, Commissioner
ORDER ON REMAND

History of Proceedings
On January 26, 2009, The Detroit Edison Company (Detroit Edison) 1 filed an application
in this case requesting a $378 million rate increase above the retail electric base rates
established in the December 23, 2008 and January 13, 2009 orders in Case No. U -15244 and
pursuant to various special contracts approved by the Commission.
On January 11, 2010, the Commission issued an order in this proceeding (January 2010
order) approving, among other things, a rate increase in the amount of $217,392,000 and a
continuation of the pilot program to implement advanced metering infrastructure (AMI) in the
company’s service territory. 2 The Association of Businesses Advocating Tariff Equity
1

As of January 1, 2013, Detroit Edison is now DTE Electric Company.

(ABATE) and the Michigan Department of the Attorney General (Attorney General) appealed
the January 2010 order. On April 10, 2012, the Michigan Court of Appeals issued an order
affirming in part, reversing in part, and remanding in part the January 2010 order (April 2012
order). In re Detroit Edison Co Applications, 296 Mich App 101; 817 NW2d 630 (2012).
In the April 2012 order, the Court of Appeals addressed the AMI pilot program. The Court
agreed with the appellants that the Commission had erred in approving funding for Detroit
Edison’s AMI program, stating:
[A]ppellants have established that the PSC’s decision to approve the nearly $37
million rate increase to fund the program was unreasonable because it was not
supported by “competent, material and substantial evidence on the whole record.”
. . . Accordingly, we remand this matter for the PSC to conduct a full hearing on the
AMI program, during which it shall consider, among other relevant matters,
evidence related to the benefits, usefulness, and potential burdens of the AMI,
specific information gleaned from pilot phases of the program regarding costs,
operations, and customer response and impact, an assessment of similar programs
initiated here or in other states, risks associated with AMI, and projected effects on
rates. In other words, a real record, with solid evidence, should support whatever
decision the PSC makes upon remand.
Id. at 114-116.
On September 25, 2012, the Commission issued an order reopening this proceeding “for
the limited purpose of responding to the Court of Appeals’ remand.” September 25, 2012
order, p. 3.
Administrative Law Judge Theresa A.G. Staley (ALJ) held a prehearing conference on
October 16, 2012. On November 28, 2012, Detroit Edison filed exhibits as well as the
testimony of Paul G. Horgan, Manager of Revenue Requirements within Detroit Edison’s
Regulatory Affairs organization, and Robert E. Sitkauskas, Detroit Edison’s Manager of the
Advanced Metering Infrastructure Technology group in the Major Enterprise Projects
2

An initial, small pilot AMI program was approved in the Commission’s December 23, 2009
order in Case No. U-15244.
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organization. On February 12, 2013, the Commission Staff (the Staff) and the Attorney
General filed rebuttal testimony. On April 15, 2013, the ALJ held an evidentiary hearing
during which the parties conducted cross-examination. Detroit Edison, the Attorney General,
and the Staff subsequently filed briefs and reply briefs in a timely manner. The record consists
of 264 pages of transcript and 69 exhibits that were admitted into evidence.
The ALJ issued her Proposal for Decision (PFD) on August 7, 2013. The Attorney
General timely filed exceptions. Detroit Edison and the Staff filed timely replies to
exceptions.
Proposal For Decision
In her decision, the ALJ examined the evidence presented by the parties under the
following rubric: Operational Efficiencies, Rate Benefits, Specific Information Gleaned From
Pilot Phases, Assessment of Similar Programs, Potential Burdens of AMI, Risks Associated
with AMI, and Projected Effects on Rates.

Operational Efficiencies
The ALJ discussed the AMI program’s various benefits to customers, which “range from
accuracy and ease of meter reading to efficiency in responses to outages.” PFD, p. 45. The
ALJ specifically identified the following as customer benefits: daily actual meter reads as
opposed to estimated bills; the elimination of billing errors; remote connection of service; and
faster outage reporting via the AMI system. The ALJ also identified benefits that she
considered useful to the company, including: notice of tampering and theft on the system;
reduction in injury rates to meter readers; remote connection and disconnection; timely
notification of outages through the system; and the ability to obtain information regarding
voltage problems. The ALJ pointed out that, to an extent, the operational benefits to Detroit
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Edison and the customer overlap. The ALJ specifically found that “there are benefits and
usefulness of the AMI technology as it relates to day-to-day operations for both the customer
and the Company.” PFD, p. 45-46.

Rate Benefits
The ALJ identified several benefits of AMI generated through operations and maintenance
(O&M) savings including: customer service O&M savings, distribution operations O&M
savings, uncollectibles savings, and savings from theft detection. The ALJ also listed savings
benefits of AMI generated through avoided capital investments, such as “reduced meter
replacement, elimination of handheld meter reading units, salvage received when an old
electric meter is replaced, avoided load research capital, avoided corporate overhead
associated with reduction in capital expenses, and numerous others.” PFD, p. 46. The ALJ
pointed out that the Staff and Detroit Edison both agree that the company’s present value
revenue requirement (PVRR) of installing the new meters, which includes the savings benefits
just identified above, is negative $16.15 million. The ALJ pointed out that this means the
benefits of the new meters are expected to exceed the costs, thereby benefiting ratepayers.
Further, the ALJ found the Attorney General conceded that the savings Detroit Edison set forth
in its benefit cost analysis translate into savings for the customer. PFD, p. 47.
Regarding the Attorney General’s argument that Detroit Edison incorrectly calculated
meter replacement costs in its PVRR calculation, the ALJ agreed with the Staff’s and Detroit
Edison’s positions and calculations. The ALJ specifically found that Detroit Edison’s
information demonstrates that the benefits of the AMI technology will outweigh the costs.
The ALJ further determined the replacement factor of .005 to be appropriate.
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Specific Information Gleaned From Pilot Phases
The ALJ described the two different phases and geographical locations of each phase of
Detroit Edison’s AMI pilot program. The ALJ explained that the first phase of the pilot
program, the pilot for Grosse Ile, was successful because “the functionality of the technology
was proven and customer communication was a strong facet of the pilot.” PFD, p. 48. The
ALJ pointed out that these same benefits were achieved in the second phase of the program.
Further, on two occasions, there were customer-reported gas leaks and Detroit Edison was able
to remotely disconnect electric service, eliminating delay and possibly saving lives. Id., p. 49.
Significantly, the ALJ pointed out that, at this juncture, Detroit Edison has more than three
years of experience with the AMI program and has installed some 785,000 electric AMI
meters, 58,000 gas AMI modules, and 69,000 gas advanced meter reading (AMR) modules as
of October 30, 2012. Id., pp. 49-50. During the Grosse Ile pilot phase, Detroit Edison
reported zero bill complaints. Any operational problems that did arise were temporary and
remedied along the way. Thus, the ALJ found that the pilot program was a demonstrated
success for Detroit Edison and its customers, and further proof of the benefits of AMI
technology.
Assessment of Similar Programs
The ALJ summarized Detroit Edison’s testimony regarding three similar programs in other
parts of the country. These programs included: the CenterPoint Energy project in Texas; the
Southern California Edison (SCE) project; and, the Sacramento Municipal Utility District
(SMUD) project in California. The ALJ pointed out that two of these projects use the same
system that Detroit Edison used in its pilot, and that all three are experiencing the same
benefits that this pilot program has demonstrated such as remote meter reading, remote
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disconnect and reconnect, outage detection, presentation of detailed electricity usage on a web
portal, and use of home area networks. But, unlike Detroit Edison’s pilot program, the
programs in these other states have a significantly higher cost than the cost Detroit Edison
proposed. 2 Tr 133-135. In addition to this testimony, the ALJ pointed to the Attorney
General’s testimony that a recent FERC report shows all 50 states and the District of Columbia
have some AMI meters installed. The ALJ concluded that AMI meters are in fact becoming
the technology used to measure energy usage nationally, and that they are the trend for the
future.
Potential Burdens and Risks of AMI, and Projected Effects on Rates
The ALJ quoted the testimony of Detroit Edison witness Paul Horgan who indicated that
the annual $8.3 million cost is “truly de minimus when compared to Detroit Edison’s
authorized jurisdictional electric total Revenue Requirement of $4.4 billion.” 2 Tr 119. The
ALJ also cited testimony that the rate impact from the pilot resulted in monthly costs of $0.27
for the average residential customer, $0.71 for the average commercial secondary customer,
and $6.21 for the average commercial primary customer. Then, the ALJ looked to the
Attorney General’s testimony for an assessment of the risks of the program. According to
Attorney General witness Michael McGarry, the risk of AMI is that it will not improve the
power grid. Mr. McGarry further indicated that if customers are not educated and protected,
the program may not achieve its objectives and can cost ratepayers millions of dollars. He
also testified that, before the projected benefits outweigh the costs, ratepayers will pay “nearly
$117 million for AMI-related investments.” 2 Tr 213.
The ALJ considered Mr. McGarry’s testimony that Detroit Edison should treat book ed
capital expenditures related to the AMI pilot program as deferred regulatory assets rather than
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including these expenditures in current rates. The ALJ also discussed Mr. McGarry’s concern
that the company assumed a 20-year life for the meters, but failed to include capital additions
for replacement meters after the program’s full deployment in 2020. Mr. McGarry explained
that the results of this oversight are that current customers pay very large costs for the AMI
program with limited benefits, and that future customers may realize benefits while paying a
disproportionately lower share of the costs. Therefore, Mr. McGarry recommended that,
should the Commission find the projected costs reasonable and prudent, the capital costs
should be reclassified as deferred regulatory assets and moved to rate base later on via a rate
case as the net benefits begin to accumulate.
The ALJ agreed with Detroit Edison’s response to this position that current customers are
only paying a small portion of capital outlays in any year while receiving the full benefits that
AMI provides now. In addition, the Staff’s argument that the AMI project costs and benefits
are “already matched” was set forth in the PFD. The Staff explained that the purpose of the
case on remand is to evaluate whether the costs of the AMI program are just and reasonable,
rather than to propose new cost recovery mechanisms such as deferred accounting. The Staff
also pointed out that the Attorney General never recommended using a regulatory asset
account when the case was first litigated. Thus, the Staff contended that the Attorney General
“can recommend this approach in future rate cases, but it is not within the scope of this remand
proceeding.” Staff’s initial brief, p. 24.
Having considered these differing legal arguments about the efficacy and availability of
deferred accounting in this matter, the ALJ concluded that she was not persuaded by the
Attorney General’s position, which would impose carrying costs on ratepayers. The ALJ
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found that Detroit Edison “demonstrated that the impact on ratepayers will be minimal and
that the program will result in savings for ratepayers.” PFD, p. 55.
In her PFD, the ALJ concluded as follows:

This ALJ notes that Staff has made an important point in its briefs -- that the
Company has an obligation to measure energy use and accurately bill for the same.
In doing so, it is responsible for providing and maintaining the equipment necessary
to measure that usage. This ALJ agrees that equipment purchased by the Company,
i.e. AMI meters, to comply with their obligations are “a reasonable cost of doing
business,” and, as a percentage of total costs, are just and reasonable. This ALJ
also agrees that as DTE has presented the Commission with three (3) years of data
to support the success of its AMI program and, consistent with this three (3)-year
period, projected costs thereafter. This ALJ finds that DTE has provided
competent, material and substantial evidence in support of its request for cost
recovery for its AMI program and that the demonstrated benefits are tangible and
not just aspirational as customers are realizing the benefits at the present time.
Whether the COA’s remand is characterized as re-opening the AMI cost recovery
as a whole or a remand for the purpose of determining whether the original rate
order regarding AMI was correct, this ALJ finds, either way, that the recovery of
AMI costs as requested by DTE, which remains consistent with this original
request, is just and reasonable. In fact, this ALJ finds that no other or alternative
recovery amount was suggested, but only an alternative manner of recovery
(booking capital expenditures as deferred regulatory assets), which is rejected by
this ALJ. This ALJ finds that the Company has fulfilled its requirement to prove
that the recovery of costs for its AMI program is just and reasonable, and that it has
demonstrated that the benefits, usefulness, and costs of the AMI program justify
recovery.
Therefore, this ALJ recommends that the Commission reaffirm DTE’s recovery of
AMI expenses, and approve DTE’s AMI program.
PFD, pp. 55-56.

Exceptions and Replies
In his exceptions, the Attorney General asks the Commission to consider the ALJ’s PFD
within the historical context of other AMI decisions issued during this same timeframe and
urges the Commission to conclude that the AMI program cannot be just and reasonable unless
Detroit Edison proves, by a preponderance of the evidence, that the net present value (NPV) of
Page 8
U-15768

the meters exceeds the NPV of the expenses of AMI that Detroit Edison seeks to impose upon
ratepayers. The Attorney General points out that Detroit Edison’s PVRR only looks at
expenses incurred during a ten-year period from 2009 through 2019, while it takes into
account projected benefits to be incurred during a thirty-year period from 2009 through 2039.
The Attorney General argues that during those last 20 years of the pilot program, Detroit
Edison will incur and recover additional expenses as it replaces the AMI meters installed
during the first 10 years of the program, or else net benefits will decline as the equipment
wears out and is not replaced. According to the Attorney General, net benefits are overstated
during the last 20 years because Detroit Edison’s calculations ignore the fact that ratepayers
will be required to pay for replacement costs of the meters during those last 20 years. The
Attorney General contends that, at the same time that Detroit Edison is ignoring the costs of
replacing the AMI meters as they wear out, it is including as a savings benefit the cost
avoidance of having to replace meters with digital meters. According to the Attorney General,
this is “double counting.” Attorney General’s exceptions, p. 8.
The Attorney General also reiterates his argument presented in earlier briefs that the
customers during the first 10 years of the program will bear the brunt of the costs of the
program, while the customers during the last 20 years of the program will pay
disproportionately lower costs while receiving more benefits. Further, the Attorney General
points out that some of the benefits have not been and will not be realized until a future time,
thus violating the principle of intergenerational equity. Finally, the Attorney General
concludes that the evidence that Detroit Edison presented in support of its application remai ns
“aspirational testimony” that describes the AMI program in “optimistic but speculative terms.”
Attorney General’s exceptions, p. 10. The Attorney General requests that the Commission
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reject Detroit Edison’s PVRR analysis or, alternatively, require Detroit Edison to treat AMI
expenditures as deferred regulatory assets.
Detroit Edison argues that the Attorney General’s exceptions do not conform to the
Commission’s Rules of Practice and Procedure, R 460.17101 et seq., because his exceptions
are not responsive to the findings of fact or conclusions of law determined in the PFD.
According to Detroit Edison, the Attorney General fails to identify any disagreement with the
PFD, contrary to R 460.17341(4). The Attorney General’s discussion is also “disconnec ted
from the record in this case” contrary to R 460.17341(3), which requires exceptions and
replies to be “supported by reasoned discussion of the evidence and the law[.]” Detroit
Edison’s reply to exceptions, p. 2. Detroit Edison further argues that the Attorney General
disregards the nature of the issues in this case as well as the limited purpose of the proceedings
on remand. Detroit Edison contends that the evidence presented by it and the Staff
“overwhelmingly supports cost recovery.” Id., p. 4.
Detroit Edison points out that the Attorney General agrees that the company correctly
calculated the $8.3 annual cost of the AMI pilot program. Detroit Edison further argues that
this $8.3 million amount is just 0.19% of the company’s authorized jurisdictional electric total
revenue requirement of $4.4 billion. Detroit Edison reiterates that this translates into an
increase in rates of $0.27 per month for the average residential customer. Detroit Edison
further pointed out that the Staff agrees the effect on rates is negligible and that the program’s
costs are just and reasonable. According to Detroit Edison, the issues presented on remand
have been resolved, and the PFD, as issued, is properly based on the record in the case.
Detroit Edison further argues that the competent, material, and substantial evidence on the
record supports recovery of the AMI pilot program costs and satisfies the Court of Appeals’
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concerns. According to Detroit Edison, no party disputes that the incremental cost of the
program is $8.3 million. The Staff and the ALJ agreed that the new meters are “used and
useful” utility equipment with benefits that contribute to customer safety and convenience.
The Staff and the ALJ also agreed that the PVRR shows the benefits of the new meters are
expected to exceed the costs. Thus, the record clearly demonstrates that these benefits
outweigh the costs, which are a reasonable cost of doing business.
Detroit Edison points out that the Attorney General’s contention that the PVRR should
include the new meters’ replacement costs neglects to take into account the fact that the
benefits of the replacement meters would also have to be included in the PVRR calculation.
Thus, Detroit Edison argues that the ALJ was correct in rejecting the Attorney General’s
argument that the PVRR was flawed. Detroit Edison further notes that the Attorney General’s
claim that the AMI implementation costs should be treated as deferred regulatory assets is
beyond the scope of this proceeding on remand and inconsistent with the law of the case
doctrine. Deferred accounting is also impractical because it would impose carrying costs on
customers. Detroit Edison also dismisses as invalid the Attorney General’s claim that
intergenerational inequity exists. Detroit Edison explains that the Attorney General’s
argument ignores the traditional regulatory principle of a return on and of capital, which
allocates costs over time and matches them with the benefits they generate.
The Staff’s reply points out that the Attorney General does not dispute Detroit Edison’s
obligation to measure energy use and accurately bill for such usage. It further points out that
the Attorney General does not contest that the new meters measure electric usage, or that the
costs associated with measuring usage are a reasonable cost of doing business. Finally, the
Staff makes clear that the Attorney General also did not dispute “the ALJ’s finding that as a
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percentage of total costs, the costs associated with Edison’s new meters included in rates in the
U-15768 rate order are just and reasonable.” Staff’s replies to exceptions, p. 3.
The Staff further contends that the Attorney General’s exceptions ignore important judicial
precedent. According to the Staff, the ALJ’s consideration of the relationship of the
$8.3 million amount to the total revenue requirement was a proper one in light of Federal
Power Commission v Hope Natural Gas Co, 320 US 591, 602; 64 S Ct 281; 88 L Ed 333
(1944), in which the U.S. Supreme Court concluded that it is the effect of the rate, rather than
theory, that matters. The Staff disputes the Attorney General’s claim that the only way the
costs associated with new meters could be deemed “just and reasonable expenses” is if Detroit
Edison “can prove by a preponderance of the evidence that customers will receive benefits that
have a net present value that exceeds the net present value of the expenses.” Staff’s replies to
exceptions, p. 4. The Staff stresses that there is no one “magical test” that must be satisfied
before a conclusion that costs are lawfully included in rates is reached. The Staff discusses the
history of rate regulation, and points out that governing bodies that set rates have broad
discretion to choose the method and criteria for setting rates.
The Staff points out that many of the AMI meters’ benefits cannot be quantified by the
Attorney General’s NPV test but that they are, nevertheless, real. The Staff emphasizes that
the Attorney General never explains why it is necessary to be able to quantify benefits
identified in order for the Commission to lawfully include the costs of the new meters and
associated software in rates. According to the Staff, it is not necessary and is difficult to place
a dollar value on the benefits the meters provide to customers and the utility alike. The Staff
contends that the Attorney General failed to show the Commission’s decision to approve the
rate increase resulted in unjust and unreasonable rates. Rather, according to the Staff, “the

Page 12
U-15768

health, safety, and welfare of the utility’s customers were and are tangibly and immediately
enhanced by the use of these remote-read meters, and the Attorney General has failed to
demonstrate otherwise.” Staff’s reply to exceptions, pp. 6-7.
Regarding the Attorney General’s argument about AMI replacement costs, the Staff
explains that, although the company’s benefit-cost analysis does not include replacement costs
for AMI meters that will reach the end of their service life before 2039, this is because only
one period of AMI meter installation and retirement is considered in the analysis. The Staff
disagrees with the Attorney General that Detroit Edison’s analysis constitutes “double
counting.” The benefit-cost analysis includes avoided costs for analog meters, but those costs
reflect the fact that only one period of AMI meter installation and retirement is considered in
the model. The avoided costs increase, plateau, and decrease to reflect the number of AMI
meters that would be in the field during the period of AMI installation and retirement used in
the analysis.
Regarding the Attorney General’s intergenerational equity argument, the Staff disagrees
that ratepayers during the first 10 years will pay much more than those during the last 20
years, without receiving matching benefits. The Staff explains that AMI project costs and
benefits are, in fact, being matched. Quoting the testimony of Mr. Sitkauskas, the Staff states
that current customers are only paying a small portion of the capital outlay in any given year.
This equates to 1/20th, or 5%, of the 20-year life of the model due to depreciation. At the same
time that they are paying this small portion of capital outlay, the customers are receiving the
full benefits of AMI. Id., p. 10. Although the Staff admits that, for a short period of time,
customers may pay more than they will receive in benefits, this is due to “traditional
regulatory principles that govern the return of and return on capital expenditures for nearly all

Page 13
U-15768

utility investments, including new meters” and because “not all of the benefits of the new
meters will be realized until all of the meters have been installed.” Id., p. 11. According to
the Staff, once all of the meters have been installed, benefits are projected to exceed the
revenue requirement.
Thus, according to the Staff, there is no need for Detroit Edison to defer AMI costs during
the first 10 years of the program. The Staff explains that recovery from ratepayers is already
being matched with benefits without such a deferment due to the matching principle that
already exists in utility regulation. The Staff contends that the new meters should be treated
like any other installation of new capital assets, “where all prudently-incurred capital
expenditures are allowed a return of and on capital in accordance with traditional regulatory
principles.” Id., p. 11. The Staff further stresses that the purpose of the case is to evaluate
whether the previously-approved rates are just and reasonable rather than to propose new cost
recovery mechanisms, and contends that such a determination is outside the scope of this
remand proceeding.
The Staff disagrees with the Attorney General’s calculation that “the present value of the
AMI expenses and recovery will total $117 million for AMI-related investments before the
projected benefits outweigh the costs in 2020.” Id., pp. 11-12. The Staff explains that it is
“unclear” how Mr. McGarry arrived at this figure and urges the Commission to give it no
weight. Id. The Staff agrees with the ALJ’s findings and recommendations and urges the
Commission to issue an order in accordance with the PFD, finding its original rate order
approved just and reasonable rates and that the record fully supports Detroit Edison’s recovery
of costs associated with the AMI pilot program.
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Discussion
At the outset, it is important to emphasize the extent of this order’s reach. The
Commission’s role in issuing this order is not to evaluate AMI generally, or to rehear past
decisions related to AMI. The sole issue before the Commission is whether the fu rtherdeveloped record supports a decision authorizing Detroit Edison to recover the costs of its
AMI pilot program. Thus, to the extent that the parties, in their exceptions and replies, invite
the Commission to consider other issues outside the scope of the Court of Appeals’ remand
order, the Commission declines to do so.
Accordingly, the Commission declines to consider the Attorney General’s request that the
costs of the AMI pilot program should be removed from rate base as a deferred regulatory
asset until such time as the costs and benefits of the program have been fully realized. As
noted, the Commission’s inquiry on remand is whether the newly-developed record evidence
supports recovery of costs for the AMI program. Thus, the Attorney General’s requested relief
is outside the scope of this order. Likewise, discussion of the Commission’s past decisions in
other dockets is immaterial, because those matters are not before it. Accordingly, the
Commission declines the invitation to rehear or reconsider other matters not connected with
the Court’s remand order.
After reviewing the testimony, exhibits, and briefs submitted in this remand proceeding,
the Commission concludes that Detroit Edison’s request to increase its rates to pay for the
AMI pilot program is reasonable and prudent, in the public interest, and should be approved.
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The preponderance of the evidence presented on remand supports the annual recovery of
$8.3 million.3
Generally speaking, in matters before the Commission where statutory law is silent
regarding the correct quantum of proof needed to review a utility’s costs, the Commission
assesses those costs using the preponderance of the evidence standard adopted in civil cases.
Residential Ratepayer Consortium v Pub Serv Comm, 198 Mich App 144, 149; 497 NW2d
558, 561 (1993). However, once the Commission has decided a matter, a reviewing court need
only find that the Commission’s decision was supported by competent, material, and
substantial evidence on the record. Const 1963, art 6, § 28.
In Dignan v Michigan Pub Sch Employees Ret Bd, 253 Mich App 571, 576; 659 NW2d
629 (2002), the Michigan Court of Appeals revisited the meaning of this standard of proof,
opining as follows:
“Substantial” means evidence that a reasoning mind would accept as
sufficient to support a conclusion. Kotmar, Ltd v Liquor Control Comm, 207
Mich App 687, 689; 525 NW2d 921 (1994). Courts should accord due
deference to administrative expertise and not invade administrative fact
finding by displacing an agency's choice between two reasonably differing
views. MERC v Detroit Symphony Orchestra, 393 Mich 116, 124; 223 NW2d
283 (1974); In re Kurzyniec Estate, 207 Mich App 531, 537; 526 NW2d 191
(1994).
Similarly, “expert opinion testimony is substantial if offered by a qualified expert who has
a rational basis for his or her view, whether or not other experts disagree.” Great Lakes Steel v
Public Service Comm, 130 Mich App 470, 481; 334 NW2d 321 (1983).

3

In its April 2012 order, the Michigan Court of Appeals apparently misunderstood the dollar
value of the requested increase in rates to pay for the AMI pilot program. On remand, Staff and
Detroit Edison assert that the cost recovery at issue is $8.3 million rather than $37 million, and the
Attorney General’s witness agreed with this assessment. 2 Tr 199-200.
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On remand, the Commission concludes that Detroit Edison presented substantial evidence
showing that the benefits of the AMI program exceed its costs. Detroit Edison’s evidence
established that the benefits of the AMI pilot program exceed the costs by $16. 15 million. To
reach this conclusion, Detroit Edison took all of the real and projected costs and benefits that
have occurred and will occur over the life of the project and put them into present value terms
using the PVRR.
Mr. Sitkauskas explained that the PVRR is “the discounted value of the stream of annual
revenue requirements resulting from capital expenditures and related expenses.” 2 Tr 65.
According to Mr. Sitkauskas, if an investment yields a negative PVRR, then the benefits of the
investment to customers outweigh the incremental, or annual, costs to customers. Id. Detroit
Edison multiplied the PVRR by -1 to show the data in a more intuitive fashion. Id.
Mr. Sitkauskas explained that the company’s Exhibit A-4 shows that the PVRR for Detroit
Edison is $16.15 million. Id., 66. This shows that the benefits of the AMI program exceed the
incremental or annual costs to customers to implement the program. Id. Mr. Sitkauskas
concluded that, based on the cost benefit analysis and the direct customer benefits now and in
the future, “the AMI investment continues to be a reasonable and prudent use of utility
resources.” 2 Tr 66.
The Commission also finds persuasive Detroit Edison’s testimony that the monthly
projected costs for the average residential ratepayer are minimal. There was evidence that the
average residential ratepayer would pay an average monthly cost of $0.27 for the program,
whereas the average commercial secondary customer would pay $0.71, and the average
commercial primary customer would pay $6.21. The Commission also notes that the Attorney
General did not dispute the accuracy or validity of this evidence on remand. The Commission
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agrees with the Staff and Detroit Edison that the AMI program is a reasonable and prudent
investment that has a “negligible rate impact.”
The Commission has also reviewed the record evidence concerning similar AMI projects
in other states, and concludes that the costs of Detroit Edison’s AMI pilot program are
reasonable in comparison to the costs of such projects in other states. Staff witness Nicholas
Evans, a Public Utilities Engineer in the Smart Grid Section of the Electric Reliability
Division, testified on behalf of the Staff about the justness and reasonableness of Detroit
Edison’s AMI expense. Regarding similar projects in other states, Mr. Evans pointed out that
CenterPoint Energy’s project in Texas is significantly more expensive than the projected costs
of Detroit Edison’s project. The Staff also looked at SCE’s project to install AMI meters in
that state. The Staff found that the cost of SCE’s project was 3.5 times the cost of Detroit
Edison’s project to install twice the number of meters. Finally, the Staff looked at the SMUD
project. The Staff likewise concluded that Detroit Edison’s costs were much lower, because
SMUD paid $307.7 million to install only one quarter the number of meters installed by
Detroit Edison.
Further, the Commission finds persuasive Detroit Edison’s testimony that ratepayers with
newly installed AMI meters receive tangible benefits upon installation, and that the meters are
in fact used and useful equipment. Moreover, our review of the record on remand is not
limited to a dollars and cents analysis. Of critical importance is whether the costs of the
program are just and reasonable. The Commission finds that they are.
Looking beyond the confines of a financial benefit cost analysis, the ALJ, having carefully
considered the developed record in this matter, identified benefits to consumers that are more
difficult to quantify. They include: daily meter reads as opposed to estimated bills, the

Page 18
U-15768

elimination of billing errors, remote connection of service, and faster outage reporting via the
AMI system. In addition to these customer-only benefits, the ALJ identified certain
advantages of the new meters that benefit both the customer and the company, including:
notice of tampering and theft on the system, reduction in injury rates to meter readers, remote
connection and disconnection, faster receipt of outage information through the system, and the
ability to obtain information regarding voltage problems.
Having reviewed the record, the Commission finds the ALJ’s decision supported by the
evidence presented. Company witness Robert Sitkauskas identified the major benefits to
customers that AMI technology provides, and his testimony was undisputed. According to
Mr. Sitkauskas, the meters’ benefits include: daily, on-demand, accurate meter reads for all
kinds of customers. 2 Tr 46. Another benefit is that service can be started and stopped
without costly field visits. Id. The new meters eliminate billing errors that occur from manual
entry and transposition of numbers from meter reads. Id., p. 47. They also eliminate
estimated bills. Id. The new meters provide tampering notification and theft detection. Id.
Another benefit of the new meters is fewer Occupational Safety & Health Administration
(OSHA) recordable injuries that typically occur when meter readers slip and fall in inclement
weather or are bitten by dogs. Id. In addition, the ability to remotely, through the airwaves,
disconnect and reconnect service in minutes provides better service to the company’s
customers. Id., 47-48. The new meters can report a power outage, and can identify restoration
of power at a particular location. Id., 48. They can also record voltage problems at customer
locations. Id.
The Commission has also considered the testimony presented regarding the challenges and
risks of the program. There was testimony that, initially, the AMI meters sent power outage
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messages to Detroit Edison even when the power was intentionally interrupted due to electrical
work or for repairs to the system. However, there was also testimony that such challenges can
be easily overcome through educational outreach and through improved practices within the
company. The Commission further notes that, throughout the various stages of the program to
date, customer complaints were minimal to non-existent.
Further, there was testimony that every state in the nation has now deployed AMI meters
to some extent. Thus, in addition to considering the risks of AMI deployment, the
Commission must also consider the risks of inaction. Replacement of analog meters with
digital meters that lack many of the attributes AMI meters possess may prove wasteful,
expensive, and impracticable. The Commission also recognizes that, as the use of renewable
energy continues to grow, AMI meters that can measure energy generation will prove
essential.
The Attorney General argued that Detroit Edison’s PVRR analysis was flawed because it
takes into account the costs avoided by not having to replace old analog meters with digital
ones, while at the same time omitting future second-generation costs to replace worn-out AMI
meters, thereby permitting “double counting.” The Commission, having considered the whole
record, rejects the Attorney General’s argument and finds persuasive the evidence presented
by Detroit Edison and the Staff regarding Detroit Edison’s analysis. As the Staff explained in
its reply brief:
The financial model is not flawed because it specifically assesses the benefits of
the AMI program as an independent project and not an infinite operation that
would have necessitated the calculation of a terminal value. The model
examines costs savings from one period of AMI installation (the initial period to
replace old analog meters), and then assumes the savings resulting from this
period of installation end in 2039. The model reflects a 20-year benefit
calculation for meters installed over a 10-year period, resulting in a 30-year
calculation. A basic analysis of the model shows that the benefits of meters
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installed in 2009 expire in 2029 while the benefits of meters installed in 2019
expire in 2039. If the model did include replacement costs for the AMI meters,
as Witness McGarry suggests it should, then the model would also need to
include calculations for a second period of savings/benefits that would extend to
beyond 2060, and so on. The Company believes that demonstrating the net
benefit of the initial installations of AMI as a standalone project is sufficient,
and recreating the cost benefit analysis for a period starting around 2039 is
impractical.
Staff’s replies to exceptions, p. 8, quoting the testimony of Mr. Sitkauskas at 2 Tr 79. Thus,
the Commission finds that there was no “double counting” and that the PVRR was not flawed .
On the issue of whether the Commission should have required Detroit Edison to adopt
some kind of NPV test as opposed to its PVRR, the Commission agrees with the Staff that it is
not so constrained as to require the application of one single formula above all others as a
magical litmus test to arrive at just and reasonable costs. To the contrary, the Commission
enjoys some latitude in evaluating proposed rates. The United States Supreme Court has
opined as follows:
The Constitution does not bind ratemaking bodies to the service of any single
formula or combination of formulas. Agencies to whom this legislative power
has been delegated are free, within the ambit of their statutory authority, to
make the pragmatic adjustments which may be called for by particular
circumstances. Once a fair hearing has been given, proper findings made and
other statutory requirements satisfied, the courts cannot intervene in the
absence of a clear showing that the limits of due process have been
overstepped. If the Commission's order, as applied to the facts before it and
viewed in its entirety, produces no arbitrary result, our inquiry is at an end.
Federal Power Comm et al. v Natural Gas Pipeline Co et al., 315 US 575, 586; 62 SCt 736; 86
LEd 1037 (1942), quoted at length in Michigan Bell Telephone Co v Michigan Public Service
Comm, 332 Mich 7, 36; 50 NW2d 826 (1952).
Having reviewed Detroit Edison’s benefit cost calculations, the Commission finds that
they were reasonably derived and that the company has in fact shown that the benefits of the
project exceed the incremental costs to ratepayers.
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Regarding the Attorney General’s intergenerational equity argument that the costs of the
program are front loaded in disproportion to the benefits received, the Commission disagrees.
There was testimony that ratepayers are paying a small portion of the capital outlay and are
reaping the benefits of the AMI meters from the time they are installed. Further, the
Commission is not persuaded that it must reject the company’s cost recovery request on this
basis. In looking at the projected benefits and costs of the pilot program, it is the total
projected costs and benefits that matter, not the scorecard of the projected costs vis-à-vis the
projected benefits that exist on any particular day during the 30-year program. There was
evidence that, when compared with Detroit Edison’s total annual revenue requirement of
$4.4 billion, the $8.3 million annual costs of the AMI program were small. These costs reflect
a miniscule percentage (0.19%) of the total required revenue for the year. The Attorney
General’s witness also acknowledged that the originally-approved costs of the AMI program
are small in relation to Detroit Edison’s total revenue requirement. 2 Tr 200. Thus, this
evidence was not contested.
Although a financial cost-benefit analysis is a useful piece of the puzzle in determining
whether the costs of the pilot program outweigh the benefits, the Commission agrees with the
ALJ that such an analysis does not tell the whole story. One cannot easily assign a dollar
value to lives potentially saved by faster response and remote disconnection of service after
gas leaks were reported to Detroit Edison during this program. Similarly, the dollar value of
fewer OSHA recordable injuries for company employees is not readily apparent to the
Commission. Likewise, assigning a monetary value to notification of theft and tampering on
the system seems difficult and unnecessary in this context given the overall record. Other
customer benefits, such as billing and meter accuracy, or the ease of access to on -demand
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usage information via a web portal are also difficult to quantify. But these benefits, like the
others, have value. Further, there is value in quicker restoration of power after a power
outage. And, there is value in troubleshooting and information gathering obtained through the
trial-and-error process of a pilot program.
The Commission has traditionally approved the recovery of the reasonable costs of pilot
programs because such programs allow utilities, on a smaller scale, to determine the
functionality and challenges of new equipment or billing methods. In fact, the Commission
has approved several pilots ex parte without the benefit of a developed record, such as the
Consumers Energy Company’s (Consumers) Clear Control Pilot Program in Case No.
U-17278, Consumers’ Prepaid Pilot Program in Case No. U-17452, and Detroit Edison’s
Prepay Pilot Program in Case No. U-16457. Here, the weight of the evidence presented
indicates that the AMI meters are in fact used and useful equipment and these programs have
proven successful.
Having considered the record developed in this matter, the Commission finds that the
$8.3 million rate increase it authorized is reasonable and prudent, and in the public interest.
The Commission further concludes that the competent, material, and substantial evidence
presented after remand supports the authorized cost recovery.
THEREFORE, IT IS ORDERED that:
A. The Detroit Edison Company’s request to recover costs associated with its Advanced
Metering Infrastructure pilot program is approved.
B. The Commission further concludes that the costs of the Advanced Metering
Infrastructure pilot are just, reasonable, and in the public interest.
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The Commission reserves jurisdiction and may issue further orders as necessary.
Any party desiring to appeal this order must do so in the appropriate court within 30 days
after issuance and notice of this order, under MCL 462.26.
MICHIGAN PUBLIC SERVICE COMMISSION

________________________________________
John D. Quackenbush, Chairman

________________________________________
Greg R. White, Commissioner

________________________________________
Sally A. Talberg, Commissioner
By its action of October 17, 2013.

________________________________
Mary Jo Kunkle, Executive Secretary
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5.8 SMART GRID PRIVACY SUMMARY AND RECOMMENDATIONS
5.8.1 Summary
Based upon the work and research done over the past year, the privacy subgroup reached the
following conclusions:
39
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1. The evolving Smart Grid technologies and associated new types of information related to
individuals, groups of individuals, and premises may create privacy risks and challenges that
are not fully addressed or mitigated by existing laws and regulations with regard to energy
consumption, energy generation, billing, third-party Smart Grid applications data, and other
related Smart Grid data.
2. New Smart Grid technologies, particularly smart meters, smart appliances, and similar types
of endpoints, may create new privacy risks and concerns that may not be addressed
adequately by the existing business policies and practices of utilities and third-party Smart
Grid providers.
3. Utilities and third-party Smart Grid providers need to follow recognized privacy practices in
a consistent and comprehensive fashion to effectively safeguard Smart Grid personal
information and consumer privacy. Existing policies should be evaluated and revised, as
required.
5.8.2 Recommendations
The challenge ahead is to create a Smart Grid Privacy Principles program that individuals accept.
The goal is to have individuals participate in the Smart Grid, allowing the electric sector to thrive
and innovation to occur. This will only happen when effective and transparent privacy practices
are consistently implemented, followed, and enforced within the Smart Grid. To create this
transparency and obtain the trust of Smart Grid participants—and based on the conclusions and
the details of the associated findings—recommendations were made throughout this chapter for
all entities that participate within the Smart Grid. A summary listing of all these
recommendations includes:
1. Conduct a PIA before making the decision to deploy and/or participate in the Smart Grid to
identify risks to the personal information Smart Grid entities collect, process, store, and
otherwise handle, along with determining appropriate risk mitigation activities. Smart Grid
entities can refer to the methodology followed by the privacy subgroup, as described within
this report, as a model for how to do their own PIAs. PIAs should be performed as follows:
 Conduct an initial PIA to identify existing privacy risks and establish a baseline privacy
posture measurement.
 Conduct subsequent PIAs when major changes occur within the organization, systems, or
applications; when new laws and regulations are put into effect that provide requirements for
how Smart Grid data is used; and at any other time an event occurs that impacts how the





Smart Grid entity does business, such as following an information security incident involving
personal information.
2. Develop and formally document privacy policies and practices that are drawn from the full
set of OECD Privacy Principles and other sectors’ privacy policies, regulations and laws that
may be applicable. In particular the privacy subgroup recommends the following practices
based on the Principles:
Management and Accountability. An organization should formally appoint positions and/or
personnel to ensure that information security and privacy policies and practices exist and are
followed. Documented requirements for regular training and
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ongoing awareness activities and communications should exist and be consistently followed.
Audit functions should be present to monitor all data accesses and modifications.
• Notice and Purpose. An organization should provide consumers with meaningful, clear, and
full notice in advance of the collection, use, retention, or sharing of energy usage data and
personal information. Such notice should provide a detailed description of all purposes for which
consumer data will be used, including any purposes for which affiliates and third parties will use
the data. The notice should also include how long the data will be maintained by the organization
and which third parties the data will be shared with. Clear, full, and accurate notice prior to data
collection is essential to enabling other principles.
• Choice and Consent. An organization should clearly, fully, and accurately describe the choices
available to individuals, and to the extent practicable, obtain explicit approval for the collection
and use of their personal information. Consumers should have the option to forgo data collection
and services that are not related to the core services provided by the organization.86
• Collection and Scope. Only personal information that is required to fulfill the stated purpose
specified under the Notice and Purpose principle should be collected. Treatment of the
information should conform to these privacy principles.
• Use and Retention. Information should be used or disclosed only for the purpose for which it
was collected and should be divulged only to those parties authorized to receive it. Personal
information should be aggregated or anonymized wherever possible to limit the potential for
revealing private information. Personal information should be kept only as long as is necessary
to fulfill the purposes for which it was collected.
• Individual Access. Organizations should provide a process whereby individuals may ask to see
their corresponding personal information and to correct inaccuracies. Individuals should be
informed about parties with whom personal information has been shared.
• Disclosure and Limiting Use. Personal information should be used only for the purposes for
which it was collected. Personal information should not be disclosed to any other parties except
those identified in the notice for purposes identified in the notice, or with the explicit consent of
the service recipient. Unless disclosure is compelled by a subpoena, warrant, or court order,
organizations should seek prior consumer approval for disclosure of consumer data to third
parties.
• Security and Safeguards. Personal information in all forms should be protected from loss,
theft, unauthorized access, inappropriate disclosure, copying, use, or modification.

________________________________________________

STATE OF MICHIGAN
BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION
NOTICE OF HEARING
FOR THE ELECTRIC DELIVERY AND SUPPLY CUSTOMERS OF
THE DETROIT EDISON COMPANY
CASE NO. U-15768
•

The Detroit Edison Company may increase its annual base electric revenues by
approximately $378 million above base rate levels and several other expense recovery
mechanisms ordered by the Commission or requested by Detroit Edison, and continue
recovery of regulatory assets, if the Michigan Public Service Commission approves its
request.

•

A TYPICAL RESIDENTIAL CUSTOMER’S AVERAGE ELECTRIC BILL MAY
INCREASE BY $6.96 PER MONTH, IF THE COMMISSION APPROVES THE
REQUEST.

•

The information below describes how a person may participate in this case.

•

You may call or write The Detroit Edison Company, One Energy Plaza, Detroit, Michigan
48226, 1-800-477-4747, for a free copy of its application and testimony and exhibits. Any
person may review the application and testimony and exhibits at the offices of Detroit
Edison.

•

The first public hearing in this matter will be held:
DATE/TIME:

February 26, 2009, at 9:00 a.m.
This hearing will be a prehearing conference to set
future hearing dates and decide other procedural
matters.

BEFORE:

Administrative Law Judge Barbara A. Stump

LOCATION:

Michigan Public Service Commission
6545 Mercantile Way, Suite 7
Lansing, MI

PARTICIPATION:

Any interested person may attend and participate. The
hearing site is accessible, including handicapped
parking. Persons needing any accommodation to
participate Commission's Executive Secretary at
(517) 241-6160 in advance to request mobility, visual,
hearing or other assistance.

The Michigan Public Service Commission (Commission) will hold a public hearing to
consider the January 26, 2009, request of The Detroit Edison Company (Detroit Edison) to increase
its annual base electric revenues by approximately $378 million above base rate levels, and several

other expense recovery mechanisms ordered by the Commission or requested by Detroit Edison and
continue to recover regulatory assets.
Detroit Edison is requesting the additional annual revenues in order to recover the costs
associated with environmental compliance, the operation and maintenance of its electric distribution
system and generation plants, customer uncollectible accounts, inflation, the capital costs associated
with the addition of plant, and to recognize the reduction in territory sales. The rates proposed in
this filing reflect the realignment of rates ordered by the Commission.
All documents filed in this case shall be submitted electronically through the Commission’s
E-Dockets Website at: michigan.gov/mpscedockets. Requirements and instructions for filing can
be found in the User Manual on the E-Dockets help page. Documents may also be submitted, in
Word or PDF format, as an attachment to an email sent to mpscefilecases@michigan.gov. If you
require assistance prior to e-filing, contact Commission staff at (517) 241-6170 or by e-mail at
mpscefilecases@michigan.gov.
Any person not already a party to this proceeding and wishing to intervene and become a
party to the case shall electronically file a petition to intervene with this Commission by February
19, 2009. (Residential customers may file petitions to intervene using the traditional paper format.)
The proof of service shall indicate service upon Detroit Edison Legal Department - Regulatory, One
Energy Plaza, 688 WCB, Detroit, Michigan 48226.
Any person wishing to make a statement of position without becoming a party to the case,
may participate by filing an appearance. To file an appearance, the individual must attend the
hearing and advise the presiding administrative law judge of his or her wish to make a statement of
position. All information submitted to the Commission in this matter will become public
information: available on the Michigan Public Service Commission's Web site, and subject to
disclosure.
Requests for adjournment must be made pursuant to the Commission’s Rules of Practice and
Procedure R 460.17315 and R 460.17335. Requests for further information on adjournment should
be directed to (517) 241-6060.
A copy of Detroit Edison’s request may be reviewed on the Commission’s Web site at
michigan.gov/mpscedockets, and at the office of The Detroit Edison Company, One Energy Plaza,
Detroit, MI. For more information on how to participate in a case, you may contact the
Commission at the above address or by telephone at (517) 241-6170.
Jurisdiction is pursuant to 1909 PA 106, as amended, MCL 460.551 et seq.; 1919 PA 419,
as amended, MCL 460.51 et seq.; 1939 PA 3, as amended, MCL 460.1 et seq.; 1969 PA 306, as
amended, MCL 24.201 et seq.; and the Commission’s Rules of Practice and Procedure, as amended,
1999 AC, R 460.17101 et seq.
February 2, 2009
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STATE OF MICHIGAN
Jennifer M. Granholm
GOVERNOR

PUBLIC SERVICE COMMISSION
DEPARTMENT OF ENERGY, LABOR & ECONOMIC GROWTH
STANLEY “SKIP” PRUSS
DIRECTOR

Orjiakor N. Isiogu
CHAIRMAN

Monica Martinez
COMMISSIONER

Steven A. Transeth
COMMISSIONER

February 2, 2009
Case No. U-15768
Mr. Bruce R. Maters
The Detroit Edison Company
One Energy Plaza
Detroit, MI 48226-1279
Dear Mr. Maters:
The Detroit Edison Company shall mail, by February 12, 2009, a copy of the enclosed notice of
hearing to all cities, incorporated villages, townships and counties in its service area, and to all
intervenors in Cases Numbers U-13808, U-14842, and U-15244. Proof of service shall be filed by
the prehearing conference on February 26, 2009.
The Detroit Edison Company shall cause the enclosed notice of hearing to be published, by
February 12, 2009, in daily newspapers of general circulation in its service area. Affidavits of
publication shall be filed by the prehearing conference on February 26, 2009.
The Detroit Edison Company shall, by February 26, 2009, serve upon each person who has
petitioned to intervene a copy of the written direct testimony of its proposed witnesses and the
proposed exhibits as filed with the Commission. Proof of service shall be filed with the
Commission by March 5, 2009.
Issuance of this notice is a ministerial act and does not constitute a determination that The Detroit
Edison Company's application is complete within the meaning of MCL 460.6a(1).
Sincerely,

Mary Jo Kunkle
Executive Secretary

Enclosures

R

460.17315
Adjournments.
Rule 315
(1) Unless the presiding officer allows otherwise, a request for
adjournment shall be by motion or stipulation made orally at a hearing
or in writing and shall be based on good cause.
(2) A motion or stipulation for adjournment shall state the party who
is requesting the adjournment and the reason for the adjournment.
(3) An adjournment may be granted for good cause and shall be in
writing or on the record.
(4) In granting an adjournment, the presiding
officer, chief
administrative law judge, or commission may impose reasonable
conditions.
History:

1992 MR 3, Eff. Apr. 9, 1992.

R

460.17335
Motion practice.
Rule 335
(1) In a pending proceeding, a request to the commission or presiding
officer for a ruling or order, other than a final order, shall be by
motion. Unless made during a hearing, a motion shall be in compliance
with all of the following provisions:
(a) Be in writing.
(b) State with particularity the grounds and authority on which the
motion is based.
(c) State the relief or order sought.
(d) Be signed by the party or the party's attorney.
(2) Unless a different time is set by the commission or presiding
officer or unless the motion is one that may be heard ex parte, a
written motion, notice of the hearing on the motion, and any supporting
brief or affidavits shall be served as follows:
(a) Not less than 9 days before the hearing, if served by mail.
(b) Not less than 7 days before the hearing, if served by delivery to
the attorney or party under Michigan court rule 2.107(c)(1)or(2).
(3) Unless a different time is set by the commission or presiding
officer, any response to a motion, including a brief or an affidavit,
shall be served as follows:
(a) Not less than 5 days before the hearing, if served by mail.
(b) Not less than 3 days before the hearing, if served by delivery to
the attorney or party under Michigan court rule 2.107(c)(1) or (2).
(4) Motions shall be noticed for hearing at the time designated by the
commission or presiding officer.
(5) When a motion is based on facts not appearing on the record, the
commission or presiding officer may hear the motion on affidavits
presented by the parties or may direct that the motion be heard wholly
or partly on oral testimony or deposition.
(6) The commission or presiding officer may limit oral arguments on
motions and may require the parties to file briefs in support of, and
in opposition to, a motion. The commission may dispense with oral
argument on matters brought before the commission.
History:

1992 MR 3, Eff. Apr. 9, 1992.
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PUBLISHING REQUIREMENTS
FOR
NOTICES OF HEARING
•

Published title of notice shall be printed in at least 14-point boldfaced type.

•

Body of notice shall be in clearly discernible type.

•

Body of notice shall be surrounded by a black border that is not less than 1/8
of an inch from the body of the notice.

•

Company logo should be displayed at the end of the published notice.
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NOTICE OF HEARING
FOR THE CUSTOMERS OF
(COMPANY)
CASE NO. U•

(COMPANY) will implement a (proposed action) if the Michigan Public Service Commission
(Commission) approves its request.

•

The information below describes how a person may participate in this case.

•

You may call or write (Company, Address, Telephone Number) for a free copy of its
application. Any person may review the application at (Company’s) offices.

•

The first public hearing in this matter will be held:
DATE/TIME:

Month, day, year (e.g. April 5, 2007), at Time (e.g. 9:00 a.m.)

BEFORE:

Administrative Law Judge (Name)

LOCATION:

Michigan Public Service Commission
6545 Mercantile Way, Suite 7
Lansing, Michigan

PARTICIPATION:

Any interested person may attend and participate. The
hearing site is accessible, including handicapped parking.
Persons needing any accommodation to participate should
contact the Commission's Executive Secretary at (517)
241-6160 in advance to request mobility, visual,
hearing or other assistance.

The Michigan Public Service Commission will hold a public hearing to consider
(Company’s) (Date) request for (brief summary of application).
Implementation method(s)/schedule(s).
Any person wishing to intervene and become a party to the case shall file a file a petition to
intervene with this Commission by (Date). The proof of service shall indicate service upon
(Company’s) Attorney, (Name), (Address).
Any person wishing to make a statement of position without becoming a party to the case,
may participate by filing an appearance. To file an appearance, the individual must attend the
hearing and advise the presiding administrative law judge of his or her wish to make a statement
of position. All information submitted to the Commission in this matter will become public
information: available on the Michigan Public Service Commission's Web site, and subject to
disclosure.
Requests for adjournment must be made pursuant to the Commission’s Rules of Practice and
Procedure R 460.17315 and R 460.17335. Requests for further information on adjournment should
be directed to (517) 241-6060.
A copy of (Company’s) request may also be reviewed on the Commission’s Web site at
http://efile.mpsc.cis.state.mi.us/efile, or at the office of the Commission’s Executive Secretary, 6545
Mercantile Way, Suite 7, Lansing, MI, and at the office of (Company, Address). For more
information on how to participate in a case, you may contact the Commission at the above address
or by telephone at (517) 241-6170.
The Commission has jurisdiction pursuant to (cite appropriate jurisdiction).
•
Rev. 04/05/07

(Company Logo)
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STATE OF MICHIGAN
BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION

In the matter of the application of The Detroit
)
Edison Company for authority to increase its rates
)
amend its rate schedules and rules governing the
)
distribution and supply of electric energy.
)
___________________________________________ )

Case No. U-15768

PROOF OF SERVICE

STATE OF MICHIGAN
County of Ingham

)
)
)

Catherine H. Bowers, being duly sworn, deposes and says that on February 2, 2009, she served a
copy of the attached notice of hearing by inter-departmental mail to those persons employed by
the state of Michigan; or by mailing copies thereof in a sealed envelope, by first class mail, with
postage prepaid, to the persons as shown on the attached service list.

Digitally signed by Catherine H.
Bowers
DN: cn=Catherine H. Bowers,
c=US, ou=Executive Secretary
Section,
email=bowersc1@michigan.gov
Date: 2009.02.02 16:33:59 -05'00'

Catherine
H.
Bowers
____________________________________
Signature

Subscribed and sworn to before me
this 2nd day of February, A.D. 2009.

_________________________________
Lisa Felice
Notary Public, Eaton County, Michigan
Acting in Ingham County
My Commission Expires April 15, 2014.

Sandra K. Ennis
DTE Energy, One Energy Plaza
Detroit MI 48226-1279

Bruce R. Maters
The Detroit Edison Company, One Energy Plaza
Detroit MI 48226

Spencer A. Sattler
Assistant Attorney General, Michigan Public Service Division,
6545 Mercantile Way, Suite 15
Lansing MI 48911

Kristin M. Smith
Michigan Dept. of Attorney General, Public Service Division, 6545
Mercantile Way, Suite 15
Lansing MI 48911

Barbara A. Stump
Michigan Public Service Commission, 6545 Mercantile Way, Suite
14
Lansing MI 48911

Anne M. Uitvlugt
Assistant Attorney General, Michigan Public Service Division,
6545 Mercantile Way, Suite 15
Lansing MI 48911
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